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Overview

This guide provides an overview of Canadian federal, provincial, and territorial legislation for the
creation of protected areas and parks. It is intended to inform Indigenous governments
interested in advancing Indigenous Protected and Conserved Areas (IPCAs) through the
Canadian legal system.

This guide is result of dialogues within the Conservation through Reconciliation Partnership
IPCA Co-Learning Circle. It complements an earlier report produced by Larry Innes (OKT Law)
and Georgia Lloyd-Smith (West Coast Environmental Law) which explored Indigenous laws in
the context of conservation.

Indigenous governments can and have created IPCAs using own laws and authority without the
formal recognition of Crown law. However, if an IPCA is not officially recognized by Canadian
federal, provincial, or territorial law, it does not have protection within the Canadian legal
system.

This lack of recognition may leave IPCAs vulnerable to unwanted development and activities
permitted by public governments. Therefore, Indigenous governments may wish to negotiate
with public governments to apply complimentary protection to the IPCA, such as a park or other
form of protected or conserved area under federal, provincial, or territorial law.

This guide provides potential pathways for reaching agreements on establishing IPCAs with
complimentary federal, provincial, or territorial protected or conserved area designations. It is
important to note that this guide reflects the current state of land management laws and
practices in Canada. It does not represent all possibilities, futures, or ways of visualizing and
understanding land stewardship, or the scope of such agreements.


https://conservation-reconciliation.ca/domestic-law-resources/report-indigenous-laws-in-the-context-of-conservation
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
file:///C:/Users/tomkinso/Desktop/FPT%20Scan/reconciliation.ca/crp-blog/establishing-indigenous-protected-areas-for-future-generations-in-the-face-of-extractive-capitalism
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This guide is divided into fourteen sections: one for federal legislation, and one for each
province and territory in Canada.

Each section:
e |dentifies key protected area designations;

e Evaluates each designation according to the Indigenous Circle of Experts’ three
quiding characteristics of IPCAs;

e Describes the limitations and benefits of each designation; and

e Outlines the process for creating each designation.

It also outlines relevant differences between designations in each region so that Indigenous
governments can easily compare them and make informed decisions about what approach to
pursue with regards to IPCAs.

Key Takeaways

As it currently stands, no region in Canada has legislation that recognizes IPCAs as they are
defined by the Indigenous Circle of Experts (ICE).

The three characteristics of IPCAs, as defined by ICE, are:

¢ IPCAs are Indigenous-led
No regions have legislation that allows for the recognition of protected areas that are solely
Indigenous-led. While there are several examples of co-management, the Crown is always
involved in management to some degree.

o IPCAs represent a long-term commitment to conservation
All protected areas discussed in this guide represent a long-term commitment to
conservation. Some laws focus on the permanent protection of ecosystems.

¢ |PCAs elevate Indigenous rights and responsibilities
Most regions in Canada include references to Indigenous rights and responsibilities in their
protected areas legislation to some degree.


https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/5ab94aca6d2a7338ecb1d05e/1522092766605/PA234-ICE_Report_2018_Mar_22_web.pdf
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/5ab94aca6d2a7338ecb1d05e/1522092766605/PA234-ICE_Report_2018_Mar_22_web.pdf
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However, there are promising approaches to protected and conserved areas from across the
country that work to elevate Indigenous rights and responsibilities. These include
Conservancies in British Columbia, Indigenous Tribal Parks in Manitoba, the Protected Areas
Act in Northwest Territories, and Aboriginal Protected Areas in Québec.

Promising Legislative Approaches

British Columbia: Conservancies

In British Columbia, Conservancies use a co-governance model where decision-making
authority is shared between First Nations and the provincial government. Two examples are the
Kitasoo Spirit Bear Conservancy, managed by Kitasoo/Xai’Xais Nation, and the Hakai Luxvbalis
Conservancy, managed by Heiltsuk Nation. While decision-making in Conservancies is shared,
the Crown has ultimate decision-making authority.

Conservancies were proposed in response to First Nations concerns that Provincial Park
designations did not support Indigenous land uses.

Conservancies are more flexible than Provincial Parks in the activities that they allow to
preserve ceremonial and cultural values. For example, they allow Indigenous land uses as well
as for First Nations to pursue small-scale, low-impact economic activities such as aquaculture
and guided hiking.

Manitoba: Indigenous Traditional Use Parks

In Manitoba, Indigenous Traditional Use Parks can be established to protect land that is
traditionally used by and significant to Indigenous Peoples. There is currently one Indigenous
Traditional Use Park in Manitoba: Chitek Lake Anishinaabe Provincial Park.

This park was established as an Indigenous Traditional Use Park in 2014 based on a proposal
from Skownan First Nation. Chitek Lake is currently a non-operational park, meaning it is legally
protected but has no budget for management or operations

Northwest Territories: Protected Areas Act

In the Northwest Territories, the Protected Areas Act was created in collaboration with
Indigenous governments and organizations, regulatory boards, stakeholders, and the public.
The Protected Areas Act requires collaborative management agreements between the territorial
government and Indigenous governments.



https://ojs.lib.uwo.ca/index.php/iipj/article/view/7347
https://klemtu.com/stewardship/protected-areas/ksbc/
https://bcparks.ca/hakai-luxvbalis-conservancy/
https://bcparks.ca/hakai-luxvbalis-conservancy/
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.jstor.org/stable/26393183
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=37/97
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf
file:///C:/Users/tomkinso/Desktop/FPT%20Scan/enr.gov.nt.ca/en/services/legislative-initiatives/protected-areas-act
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These establishment agreements outline how the park will be managed, how disagreements are
to be resolved, how to uphold Aboriginal and Treaty rights, and what activities will be allowed.
Indigenous governments are effectively guaranteed a role in decisions about establishing and
managing protected areas.

Québec - Aboriginal-led Protected Areas

Québec is the only jurisdiction to date that has included IPCAs in legislation in the form of
Aboriginal Protected Areas (APAs). However, at the time of publication, no APAs have yet been
created under this legislation.



