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It is the Spirit that can

help us define the direction
we need to go in as we
take care of the land, to
be the voice of the land as
we share messages from
Nature itself.

The land wants to talk to us,
to remind us of the original

instructions as were given
by our Great Creator.

Elder Dr. Dave Courchene

4 IPCAs and Indigenous Guardians

Foreword

As the first peoples of these lands and waters, we as Indigenous peoples have exercised our
rights, title, and responsibilities to nurture biodiversity across what is now known as Canada for
millennia. Our rights, title and responsibility are all based on an interdependent relationship with
the land, water, and resources for sustenance. Indigenous-led conservation and stewardship may
be new concepts to some, but for Indigenous peoples the right and responsibility to care for our
territories has been a core function of our existence for countless generations.

The Indigenous Leadership Initiative (ILI) supports First Nations in their efforts to uphold their
rights, title, and responsibilities to care for their territories. As Senior Advisors to the British
Columbia ILI campaign on Indigenous Protected and Conserved Areas (IPCAs) and Indigenous
Guardian programs, we are proud to present this paper as a statement of our commitment to
supporting BC First Nations in Indigenous-led conservation and stewardship.

We introduce this paper remembering the words of the late Elder Dr. Dave Courchene, Spiri-
tual Advisor to the Indigenous Leadership Initiative: “Itis the Spirit that can help us define the
direction we need to go in as we take care of the land, to be the voice of the land as we share
messages from Nature itself. The land wants to talk to us, to remind us of the original instructions
as were given by our Great Creator.” This paper reminds us all that Indigenous peoples remain
as dedicated as we always have been in following these instructions.

For too long, Federal and Provincial approaches to establishing and maintaining Parks and pro-
tected areas have ignored the contributions of Indigenous knowledges and communities within
conservation efforts. Torn from our own lands, First Nations communities have been excluded
from management decisions and cast as obstacles to both development and conservation.

Meanwhile, many of our communities have felt the devastating effects of the climate and eco-
logical crisis first-hand. We have also often carried the burden of managing the impacts. Recent
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droughts, heat waves, floods, and wildfires demonstrate the urgent need for governments at all levels to embrace
Indigenous-led action.

Indigenous-led conservation tackles these needs head-on. It places Indigenous peoples and First Nations communities

at the forefront of innovative approaches to conservation, biodiversity preservation, and environmental stewardship efforts.
Together, Indigenous-led conservation and stewardship represent one of the most important movements for addressing
the dual challenges of biodiversity loss and climate change.

Indigenous-led conservation and stewardship also advances a path to reconciliation and self-determination in environmental
management. For our people, stewardship responsibilities are a fundamental aspect of our relationship with the land and the en-
vironment, and they are at the heart of our culture and identity as place-based people. Indigenous-led conservation and steward-
ship is about the actions taken by Indigenous peoples to care for our lands and waters informed by millennia of experience

and traditional teachings.

We are pleased to present this discussion paper to catalyze the change needed to advance Indigenous-led conservation

and stewardship, as given practical effect through IPCAs and related Indigenous Guardian programs. The discussion paper
presents the urgent need for these initiatives to “undo the colonial harms” related to land dispossession and the destruction of
Indigenous rights, cultures, governance structures, and ways of life. It presents the case for IPCAs that are supported by Guardians
programs, and it sets out the path forward through a series of key recommendations for action in BC.

This path includes a call for the government of BC to recognize and unlock the full potential for IPCAs and Indigenous Guardians,
and to support the restoration of Indigenous rights and relationships to territories. It calls on the Province to follow through on its
ground-breaking commitments to uphold the rights of Indigenous peoples by being the first province to work with First Nations
in co-developing a clear and firm framework for supporting IPCAs and Indigenous Guardians. It is time to cast unilateral deci-
sion-making on conservation issues firmly into the history of colonial harms. Now is the time to undo those harms, now is the
time work together for the good of the people, the land, and the economy.

The discussion paper is a product of an Indigenous-led engagement process. In 2021, ILI engaged with First Nations Chiefs in

BC and with leaders of Indigenous Guardians initiatives and emerging IPCAs. Over 100 First Nations communities convened to
discuss Indigenous-led conservation and IPCAs in BC. This included workshopping this discussion paper and its set of key recom-
mendations, as well as strategic engagement with First Nations leading the charge in establishing their own Indigenous-led and
managed protected areas or tribal parks. We are grateful for the expertise and knowledgeable input of the Indigenous Leaders
and Guardians who took part in our discussions.

We are indebted to Ms. Estella White, who listened, challenged us, and crafted the discussion paper. Ms. White has eloquently
set out a clear roadmap to advance Indigenous-led conservation as a central part of overall post-pandemic planning. Her paper
lays down an important call to action: it is time for First Nations communities and leadership to take the reins in conservation
efforts and it is time for BC to embrace and support these efforts. It is time to build a clear Indigenous-led and managed process
together —one that clears the way for self-determination in conservation management across the province.

Ms. White has laid out an invitation to develop this partnership between BC's First Nations and public governments.
We urge British Columbia to accept this invitation, we invite Provinces across Canada to join us in this transformation of
conservation agendas, and we implore the Federal government to firmly support these initiatives now and into the future.

Dave Porter Heiltsuk Hereditary Chief Frank Brown Bev Sellars

Senior Advisor Senior Advisor Senior Advisor
Indigenous Leadership Initiative Indigenous Leadership Initiative Indigenous Leadership Initiative
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Introduction:

A Collective Vision for Indigenous-Led Conservation and Stewardship in British Columbia

The right and responsibility to determine the future of traditional territories is at the root of Indigenous Nationhood and the
highest expression of Indigenous rights. Indigenous peoples have successfully taken care of their territories for millennia. Prior to
contact and colonization, Indigenous peoples managed and maintained healthy, abundant and biodiverse ecosystems through-
out British Columbia.

In the brief period of time since then, however, colonial laws and policies have been used to dispossess Indigenous peoples of
their lands, criminalize Indigenous cultures and ways of life, infringe Indigenous inherent rights, and forcefully disrupt Indigenous
governance systems, legal orders, social structures and economies, to enable settler colonialism. Not only has this caused harm
to Indigenous peoples’ cultures, territories, and ways of life, it has enabled the destructive and unsustainable development that
has led to the ecological and climate crises we all face today.

Indigenous Protected and Conserved Areas (“IPCAs," also referred to as Indigenous Protected Areas or Tribal Parks) and Indige-
nous Guardians represent one of the most promising ways forward to help reverse both environmental and colonial harms.

IPCAs: INDIGENOUS-LED CONSERVATION

IPCAs place Indigenous peoples in the leadership role when it comes to managing, protecting and making decisions concern-
ing their territories.! The Indigenous Circle of Experts define IPCAs as “lands and waters where Indigenous governments have
the primary role in protecting and conserving ecosystems through Indigenous laws, governance and knowledge systems.”?
While IPCAs can take a variety of forms based on the priorities of each Nation, they share these common elements:

*  They are Indigenous-led;

*  They represent a long-term commitment to conservation;

*  They elevate Indigenous rights and responsibilities;?

*  They are a practical expression of the rights set out under the United Nations Declaration on the
Rights of Indigenous Peoples (“UN Declaration”), including free, prior and informed consent (“FPIC").

6 IPCAs and Indigenous Guardians |  Introduction



Although the concept of IPCAs - that Indigenous peoples have the right and responsibility to take care of their territories — seems
like common sense to most Indigenous peoples, here in BC there are significant barriers that stand in the way of BC First Nations
being able to do that. A key purpose of this paper is to offer recommendations and priorities for addressing those barriers.

INDIGENOUS GUARDIANS: INDIGENOUS-LED STEWARDSHIP

Indigenous Guardians are individuals who monitor and protect the lands and waters in their territories,* acting as the “eyes

and ears on the ground” that carry out stewardship responsibilities.® Guardians' responsibilities include monitoring (the land,
water, wildlife and development), patrolling, responding to climate impacts and other issues, implementing restoration initiatives,
providing education opportunities for Indigenous youth, community members and the broader public, and gathering necessary
information for informed decision-making.®

Together IPCAs and Indigenous Guardians create wide-ranging social, cultural and economic benefits to Indigenous communi-
ties and beyond, while also providing an effective model for responding to and mitigating climate change, biodiversity loss and
other environmental issues. Perhaps most importantly, they are effective in restoring Indigenous peoples’ leadership roles, rights,
and responsibilities within their territories by connecting peoples to their lands and waters.

A closer look at these benefits will be set out further under Part 4. IPCAs and Indigenous Guardians: Good for the Land, Good
for the People, Good for the Economy.

POTENTIAL TO REALITY: A COLLECTIVE MOVEMENT FOR RECOGNIZING IPCAs
AND INDIGENOUS GUARDIANS

The time has come for BC to recognize and support Indigenous Nations' rights to manage and protect their territories. We
are past the point of having to prove that Indigenous peoples have the ability to manage their territories. We are past the point
of having to prove that Indigenous peoples have the rights to do so. These rights are inherent to Indigenous peoples, as well
as being recognized by international law,” Canada’s highest laws,® highest courts,® and BC provincial law.”

Recognizing and supporting IPCAs and Indigenous Guardians is not only the right thing to do in terms of implementing Indige-
nous rights, it is the smart thing to do if BC wants to begin to address the serious social, environmental and justice issues that
have arisen from the way that land and resources have been managed in BC.

The purpose of this paper is to provide a foundation for transforming our collective understandings of the value and potential
of Indigenous-led conservation and stewardship into our collective movement towards the provincial recognition and support
needed to make it a reality.

This paper will offer insight and recommendations on how BC, with the support of Canada, should move forward to recognize

and support IPCAs and Indigenous Guardians in a manner that avoids further colonial harm, restores Indigenous rights and rela-
tionships to territories, and unlocks the full potential that IPCAs and Indigenous Guardians have to offer.

Introduction |  IPCAs and Indigenous Guardians 7
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| Undoing the Colonial Harm

We begin by bringing into focus the province’s recent commitment to “undo 150 years of colonial harms that continue to be felt
to this day.”" We welcome this commitment and agree that addressing the colonial harm is important and necessary, and will be
a critical aspect of restoring Indigenous rights and recognizing IPCAs and Indigenous Guardians in BC.

In order to undo the harm, it is important for BC to understand how its conduct has and continues to harm Indigenous peoples.
LAW USED TO DISPOSSESS INDIGENOUS PEOPLES FROM TERRITORIES

There is a unifying thread in the colonial harm inflicted upon Indigenous peoples and that is the ongoing and explicit use of
Crown law to dispossess Indigenous peoples from their lands and sever their relationships to their territories.

The harm is particularly acute here in BC, where despite clear instructions set out in the Royal Proclamation of 1763 to seek

treaty or other arrangements to secure land from First Nations,”” the province simply assumed ownership of the land without en-
tering into treaties or any other form of agreement with the majority of First Nations in BC or compensating First Nations for taking
their land.

Instead BC initiated a reserve creation process that relegated First Nations to tiny pieces of land called reserves while enacting
laws to encourage settlement of larger pieces of land by non-Indigenous people.” For example, BC employed an “exclusion and
containment” strategy, which contained First Nations to small reserves while excluding them from the benefits offered to non-In-
digenous settlers.™* This was done by enacting the Pre-emption Ordinance, 1866 (in place until 1953), which opened up land for
non-Indigenous families to acquire while expressly excluding Indigenous people from being able to do the same.” The practical
effect of this was that non-Indigenous families were eligible to receive 320 acres per family while the total land surveyed for Indian
reserves in BC amounted to less than T acre of land per Indian, without opportunities for acquiring more.'®

Efforts by First Nations to have reserves enlarged were largely unsuccessful. In 1913, a Royal Commission began to address Indian
reserve issues,” but rather than address First Nations’ concerns, the Commission resulted in a further reduction of over 36,000
acres of land from reserves all across BC. This was done by enacting the British Columbia Indian Lands Settlement Act of 1920,
which gave BC the authority to take these lands without consulting or compensating First Nations, effectively circumventing the
requirements set out under the Indian Act.'®

Undoing the Colonial Harm | IPCAs and Indigenous Guardians 9



LAW USED TO ERADICATE INDIGENOUS CULTURES, GOVERNANCE, WAYS OF LIFE

In response to having practically all of their land base taken away, Indigenous peoples tried to pursue land claims to have their
land rights recognized. Rather than negotiate with First Nations however, the Crown simply made it illegal for First Nations to hire
lawyers to pursue land claims.” This prohibition was in effect between 1927-1951. At this time it was also illegal for First Nations
to engage in the most important aspects of their legal systems and cultures (from 1880-1951); First Nations were stripped of their
traditional governance systems, children were being taken from their communities and forced into residential schools (from 1867-
1984 in BC),* and all of this was taking place while the province severely restricted Indigenous hunting and fishing, expressly
prohibiting First Nations from using traditional harvesting methods and means.?

INDIGENOUS ADVOCACY FOR LAND RIGHTS AND SELF-DETERMINATION

Once the bar against hiring lawyers was finally removed — after large tracts of land in BC had been taken for settlement — First
Nations continued to seek recognition of land rights and self-determination in every possible way - through submissions to the
House of Commons,?” Aboriginal rights and title litigation,?® development of international Indigenous human rights, and grass-
roots movements, including what is now known as the Constitution Express which successfully brought about the inclusion of
Aboriginal rights in the repatriated Constitution, 1982.

FAILURE TO RECOGNIZE AND IMPLEMENT INDIGENOUS RIGHTS

Despite the constitutional recognition of Aboriginal rights, the province has yet to meaningfully recognize or implement those
rights. This is reflected in the overall lack of Crown-recognized Indigenous land ownership and governance rights associated
with those lands across BC.

Since 1982, legal recognition of Indigenous land rights in BC in Canadian law has been extended to less than 0.4% of BC's
entire land base (with Treaty Settlement Lands making up 0.2% and Aboriginal title lands making up less than 0.2%); in each
case taking First Nations decades to negotiate and litigate and costing millions in legal fees. The lack of recognition however,
is not because BC doesn’t have the land base. To the contrary, BC continues to assert ownership over 93.8% of the entire land
base in BC as Crown land (15% of which is designated as Parks or Protected Areas), while recognizing less than 1% of First Na-
tions” owned lands.?

Indigenous governance rights are also largely disregarded in provincial land and resource use legislation, including protected
area legislation, resulting in a situation where BC “holds all the power” to make decisions for activities within First Nations' territo-
ries, with little to no say by Indigenous peoples.?

The situation is so dire that Kwikwetlem First Nation has sued the province for breaching their Charter rights under section 15,
arguing that it is discriminatory for BC to offer timely and effective means of recognizing non-Indigenous property rights while
not offering similar processes to recognize Indigenous property rights.?

Even when Aboriginal rights are proven in court or recognized by a treaty, BC still refuses to implement them. This remains

true after the enactment of the Declaration on the Rights of Indigenous Peoples Act. The most recent example can be found

in the 2021 decision of Yahey v. BC (“Blueberry River”), whereby the court concluded that the “tipping point had been reached”
and that Blueberry's treaty rights “have been significantly and meaningfully diminished” by extensive Crown authorizations

within Blueberry River's territory without due regard for Blueberry River’s treaty rights.”” And again in the Ahousaht et al decision,
whereby the five Nations went through more than 18 years of litigation to prove their rights to fish and that those rights are being
infringed by the Crown. The litigation finally came to an end in April 2021, instructing the Crown to address the infringements, but
conflict on the ground persists because the Crown continuously prevents the Nations from meaningfully exercising their rights.

Since its inception, the government of BC has unjustly enriched itself at the expense of Indigenous peoples. The mechanisms
of doing so continue to have devastating historical and present day impacts on Indigenous peoples in BC. Statistics continue to
show how First Nations suffer from disproportionate rates of poverty, homelessness, unemployment, incarceration, child appre-
hension, violence, suicide, and continue to face discrimination in every sector of society — all of which are direct consequences
of being displaced from families, cultures, communities, territories, and the ability to fulfill the roles and responsibilities therein.

10 IPCAsand Indigenous Guardians |  Undoing the Colonial Harm



Recognition and support for IPCAs and Indigenous Guardians is a direct way of beginning to mend this harm. By recognizing
and supporting IPCAs and Indigenous Guardians, the province can recognize and support Indigenous rights and relationships
to territories, as well as the languages, cultures, laws and governance systems that are foundational to IPCAs and Indigenous

Guardians programs.

Photo: Dave Porter, Kaska Dena Territory
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Addressing the Harm to
Recognize and Restore Rights

Much of the harm noted above is rooted in the belief that Indigenous peoples are inferior to non-Indigenous peoples, calling
into question Indigenous cultures, governance systems, abilities to manage territories, and forcefully disrupting them in favour of
Euro-Canadian ways. This ideology was planted in colonial law across Turtle Island with the Doctrine of Discovery, which justifies
Crown sovereignty based on the assumption that Indigenous peoples were not governing their territories.?® Although we should
all know by now that this is false, BC has yet to relinquish power and control over First Nations’ territories and thus, still clings to
the paternalistic (and racist) belief that the Crown knows better than Indigenous peoples.

Undoing the harm will require BC to let go of those beliefs and instead, offer the meaningful recognition and support needed to
restore First Nations’ relationships to territories, restore First Nations' collective visions for caring for their lands and waters, and
restore First Nations’ traditional laws and governance structures that successfully governed them. IPCAs and Indigenous Guard-
ian programs are one important way to do so.

RESTORING INDIGENOUS RIGHTS AND RESPONSIBILITIES THROUGH IPCAS
AND INDIGENOUS GUARDIANS

[tis crucial for all work to advance IPCAs and Indigenous Guardians programs to be grounded in Indigenous rights to own,
use, develop, protect and make decisions with respect to their territories.

Practically, it makes sense in the IPCA context because it is First Nations and their people who are most connected to their
territories, carrying responsibility-based expertise of the ecological systems and cycles of their territories. This reality is proven in
various ways, such as through Indigenous Guardians programs where it is Indigenous citizens who are on the ground caring for,
restoring and protecting the lands and waters. Therefore, it is First Nations who should hold the pen when lines are drawn on the
map and who should be at the table when decisions are made.

12 IPCAsand Indigenous Guardians |  Addressing the Harm to Recognize and Restore Rights



Right to Territories

The rights set out in the UN Declaration represent the minimum standards required for the survival, dignity and well-being of Indig-
enous peoples.®* IPCAs and Indigenous Guardians represent a practical and effective way of implementing those rights based on
the goals, priorities, laws and governance of each Nation and their territories.

The UN Declaration clearly stipulates that Indigenous peoples have the right to own their territories and that states should
legally recognize those ownership rights. Article 26 provides that:

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned,
occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they
possess by reason of traditional ownership or other traditional occupation or use, as well as those which they have
otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition
shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous
peoples concerned.?

The right of territorial land ownership has also been confirmed by the Supreme Court of Canada, wherein the Court concludes
that Aboriginal title includes “the right to decide how the land will be used; the right of enjoyment and occupancy of the

land; the right to possess the land; the right to the economic benefits of the land; and the right to pro-actively use and manage
the land.”*

BC has also committed to recognizing Aboriginal title and rights in its most recent Declaration on the Rights of Indigenous Peoples
Act Action Plan (“Action Plan”), as follows: “Goal: Indigenous peoples exercise and have full enjoyment of their rights, including
the rights of First Nations to own, use, develop and control lands and resources within their territories in BC."”

Right to Conservation and Protection of Territories

The UN Declaration states that Indigenous peoples are entitled to protection and conservation of their territories. Article 29
provides that:

1. Indigenous peoples have the right to the conservation and protection of the environment and the productive capacity
of their lands or territories and resources. States shall establish and implement assistance programmes for indigenous
peoples for such conservation and protection, without discrimination.3*

Similarly, the Constitution aims to protect Aboriginal rights and territories by constraining Crown decision-making in
consideration of those rights. The courts have held that the honour of the Crown is a constitutional principle which is always

at stake in its dealings with Aboriginal peoples. This is achieved by imposing the duty to consult, and where necessary accommo-
date, any time the Crown contemplates a course of action that has the potential to adversely impact Aboriginal or treaty rights,
even when those rights have yet to be “proven” or otherwise resolved;* by imposing a fiduciary duty on the Crown in relation

to Aboriginal rights in some circumstances;** and by requiring Crown justification for conduct or decisions that infringe or deny
“proven” Aboriginal rights.?”

The honour of the Crown recognizes that “Aboriginal peoples were here first, and they were never conquered” and that

“when the Crown claimed sovereignty over Canadian territories... it did so in the face of pre-existing aboriginal sovereignty

and territorial rights.”*® Indigenous Nations have successfully used court challenges focused on the Crown'’s failure to act honor-
ably and uphold its constitutional duties of consultation and accommodation to prevent harmful development or secure negotiat-
ed outcomes, including, in some cases, strategic land use agreements resulting in establishment and co-management of new
protection areas. However, too often the reality on the ground for Indigenous peoples continues to be pro-forma referrals and
limited comment opportunities before resource approvals are granted anyway, with no clear pathway to strategic land use

Addressing the Harm to Recognize and Restore Rights | IPCAs and Indigenous Guardians 13



negotiations or to the recognition of IPCAs. In short, the current approach to Crown consultation falls far short of the substantive
right to conservation and protection of territories set out in the UN Declaration.

Right to decision-making in relation to territories

Indigenous peoples have the right to be involved in decision-making, including the right to give or withhold their free, prior
and informed consent for matters that impact their rights and territories.® This understanding must be the foundation for the
way forward.

These rights are also recognized and protected by the Constitution whereby section 35 acknowledges the constitutional author-
ity of Indigenous peoples to govern themselves and their territories, just as sections 91 and 92 provide the federal and provincial
governments with governance authority to govern their respective territories.*

ADVANCING IPCAS AND INDIGENOUS GUARDIANS THROUGH THE DECLARATION ON THE
RIGHTS OF INDIGENOUS PEOPLES ACT

In 2019, BC became the first jurisdiction in Canada to enshrine the objectives of the UN Declaration into law by enacting the
Declaration on the Rights of Indigenous Peoples Act. In doing so, they committed to working cooperatively with Indigenous
groups to:

*  takeall necessary measures to ensure the laws of BC are consistent with the UN Declaration;*
e develop and implement an Action Plan to achieve the objectives of the UN Declaration;** and
*  reportannually on progress made.®

Pursuant to its obligations under Declaration on the Rights of Indigenous Peoples Act, the province released a draft Action Plan
onJune 11, 2021. Despite calls for the province to recognize IPCAs and Indigenous Guardians,* the draft Action Plan fails to
mention IPCAs, Indigenous Guardians, or any form of Indigenous-led conservation or stewardship initiatives.* Nor does it
contain any action items for recognizing Nations' rights to exercise their rights and responsibilities within their territories. Instead,
the Action Plan expresses BC's goal of recognizing Aboriginal rights and title without actually tying action items to make that goal
a reality.

The Indigenous Leadership Initiative (“ILI") responded by providing submissions to BC, which identified the shortcomings of the
Action Plan and offered key recommendations for amending the Action Plan to properly recognize and support IPCAs and Indig-
enous Guardians moving forward. In doing so, the ILI called upon BC to heed the directions given by the BC Court in Blueberry
River,*s which calls for change in the way that BC's regulatory regime interacts with Aboriginal treaty rights:

Delay in dealing with these matters and the continuation of the status quo has benefitted the Province. While interim
measures can be helpful, they are only so if permanent measures are developed in a timely way. In the end, these
processes are at the discretion of the Province and its agencies, with no clear ability for Blueberry to enforce its treaty
rights. That has to change... The Province continues to have all the power, and ultimately little incentive to
change the status quo. There is a clear need for timely, definitive, enforceable legal commitments that recog-
nize and accommodate Blueberry’s treaty rights. The delay in implementing such legally enforceable commit-
ments must therefore come to an end.¥ [emphasis added]

In this decision the Court widely criticizes BC's regulatory regime for not adequately considering or addressing the
cumulative impacts to treaty rights, thereby contributing to significant adverse impacts to Blueberry River’s rights or ”

death by a thousand cuts.”*?

Although the decision dealt specifically with Blueberry River’s treaty rights, the Court's findings regarding the failures of
BC's regulatory regime and BC's overall approach to recognizing Aboriginal rights are applicable to First Nations across BC.

14 IPCAsand Indigenous Guardians |  Addressing the Harm to Recognize and Restore Rights



At present there are simply no avenues for Nations to enforce their rights in timely or cost-effective ways, and the regulatory
processes charged with protecting those rights when BC makes decisions in First Nations' territories are failing to do so.

BC has the opportunity to change this and to heed the direction given in Blueberry River to improve its approach for recognizing
and protecting Indigenous rights. The Declaration on the Rights of Indigenous Peoples Act provides a direct avenue and tremen-
dous opportunity for doing this work.

As a first step, BC should use its Action Plan to enact clear, timely and legally enforceable ways of recognizing IPCAs and
Indigenous Guardians, as a practical way of giving effect to Indigenous peoples’ rights to manage and protect their territories.

Giving Effect to Legal Pluralism

Combined with BC's “prove it” approach to Indigenous rights, where BC limits the extent and scope of Indigenous rights to
those rights that can be proven by First Nations based on colonial legal tests, these approaches are failing to protect Indigenous
rights and are creating more uncertainty and conflict in the courts and on the ground.

Fortunately, there are ways to repair BC's relationship with Indigenous peoples, including the commitment by BC to give
effect to legal pluralism through the Action Plan, stating:

The action plan is grounded in the affirmation, consistent with the UN Declaration, that upholding the human rights
of Indigenous peoples includes recognizing that within Canada there are multiple legal orders, including Indigenous
laws and legal orders with distinct roles, responsibilities and authorities.*

We welcome BC's commitment to give effect to Indigenous laws and jurisdiction, and to work with Indigenous peoples to
address the barriers that impede that important work.

The biggest barrier continues to be the disregard of Indigenous jurisdiction in all of the provincial land and resource-use legis-
lation, including protected area legislation, which continues to vest ultimate decision-making authority in the provincial Crown.
For examples, refer to the Park Act,*® Mineral Tenure Act, Oil and Gas Activities Act, Petroleum and Natural Gas Act,*> Forest
Act,> Forest and Range Practices Act,> Ecological Reserve Act,> Heritage Conservation Act,* Water Sustainability Act,*” and
Land Act*® which all afford the Crown sole decision-making authority, with minor exceptions for discrete situations involving First
Nations with modern treaty agreements or other Crown recognized arrangements. Even the new provincial Environmental Assess-
ment Act, which explicitly recognizes inherent Indigenous jurisdiction and makes provision for Indigenous-led assessment and
Indigenous consent, leaves final project approval in the hands of the Crown.*

There is also a lack of provincial legislation that recognizes IPCAs (or prompts BC to take steps when First Nations wish to
establish IPCAs), the authority of Indigenous Guardians, or the rights of Indigenous peoples to govern their territories in
accordance with their own laws and jurisdiction. Instead, the regulatory and legislative frameworks allow the province

to simply say no, or choose not to act when First Nations seek Crown recognition and support for establishing IPCAs or
Indigenous Guardian programs.

The finding in Blueberry River, that “the Province continues to have all the power, and ultimately little incentive to change the status
quo,” is thus reflected and perpetuated by provincial land and resource-use legislation and the province’s approach to recogniz-
ing Indigenous rights.

In order to change this to properly recognize Indigenous rights and jurisdiction, BC must relinquish and redistribute power that
was appropriated during its efforts to colonize and assimilate Indigenous peoples and put it back where it belongs — with the First
Nations who want to manage, protect and benefit from their territories. Recognizing IPCAs and Indigenous Guardians is a practi-
cal way of giving effect to legal pluralism because they are grounded in Indigenous laws, governance and authority.
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BC has yet to relinquish power and control over First Nations’
territories and thus, still clings to the paternalistic (and racist)
belief that the Crown knows better than Indigenous peoples.
Undoing the harm will require BC to let go of those beliefs
and instead, offer the meaningful recognition and support
needed to restore First Nations’ relationships to territories,
restore First Nations” collective visions for caring for their
lands and waters, and restore First Nations traditional laws
and governance structures that successfully governed them.




IPCAs & Indigenous Guardians:

Good for the land, good for the people, good for the economy

There is a growing consensus that Indigenous peoples’ knowledge and experience governing their lands and waters is more
effective than Crown government-led conservation approaches.® International and domestic reports also recognize that land
and waters managed by Indigenous peoples are healthier with higher rates of biodiversity.®'

Research also shows that IPCAs and Indigenous Guardians are enormously successful in enhancing the social, cultural and
economic well-being within Indigenous communities and beyond.

It has also been widely reported that IPCAs and Indigenous Guardians are excellent investments. The “business case” for IPCAs
and Indigenous Guardians programs shows that investments in IPCAs and Indigenous Guardians yield immediate economic
benefits, significant returns on investment, and lead to more stable and diversified economies, which is particularly noteworthy
in an era of global economic instability (which has been exasperated by the COVID-19 pandemic).

Finally, research and Indigenous experiences show that IPCAs and Indigenous Guardians programs are not just good ideas on
paper, but in practice are shown to be good for the people, good for the land, and good for the economy.®? All of which, signals
the need for greater recognition and support for IPCAs and Indigenous Guardians as a way of addressing the ecological and
climate crises we all face, a way of supporting sustainable and diversified economies, a way of supporting Indigenous well-being,
and most importantly, a way of implementing Indigenous rights.

BUSINESS CASE FOR INDIGENOUS GUARDIANS

Here in BC a business case analysis was conducted by looking at some of the oldest and most well-established Indigenous
Guardian programs on the North and Central coast of BC.%* A key finding in that report was that:

investments in Coastal Guardian Watchmen programs generate significant value for their Nations and communities.
When net value generation is calculated across affected Nation-held values [Taking Care of Territory, Governance
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Authority, Community Wellbeing, Cultural Wellbeing, Community Capacity, Economic Opportunity], Coastal
Guardian Watchmen programs achieve, at the low end, a 10 to T annual return on investment for the Nations
that have the programs. In other words, for each dollar invested in a Guardian Watchmen program on an annual
basis, the respective First Nation benefits at least 10 times that amount. On the high end, some Nations experience
a 20 to 1 return on investment each year.* [emphasis and language added for clarity]

Indigenous Guardians across Canada have also proven to be excellent investments. In another report canvassing Indigenous
Guardians programs across Canada, it was reported that Indigenous Guardians provide meaningful jobs, often in small commu-
nities where jobs are scarce and most needed, enhance economic opportunities, and contribute to overall community health,
well-being and pride.®

One example is the Kitasoo/Xai'xais Nation in BC, who operate a Guardian Watchmen program through their integrated
Stewardship Department. The Nation's stewardship activities aim to demonstrate that there are “sustainable economic options
available to the community,” including in ecotourism and wildlife viewing. With over 50% of Kitasoo/Xai'xais territory set aside
in protected areas, the Nation shifted to non-extractive industries, including the operation of Spirit Bear Lodge, a world class
ecotourism and adventure travel business that employs many people in the community in a variety of capacities.® The Nation
also works with all ecotourism operators in their territory by negotiating tourism protocol agreements, which involves a nightly
fee per person.

In addition to providing economic opportunities, the report highlights the many benefits of Indigenous Guardians, including:

. protecting and restoring natural and cultural resources;

. providing social, economic, health, cultural and educational benefits to Indigenous communities;
. enhancing capacity for Indigenous self-governance;

. providing significant net economic benefits to society as a whole; and

. enhancing understanding and respect between Indigenous people and governments.®

Overall Indigenous Guardians across BC and Canada have yielded significant benefits for Indigenous communities,
the environment, while leading to increased economic opportunities that align with Indigenous values and vision.®

BUSINESS CASE FOR IPCAS AND INDIGENOUS GUARDIANS

Another study was conducted in the Northwest Territories with respect to the tutsél K'é Dene and Dehcho Guardian
programs. The study found that an initial investment of $4.5 million in the tutsél K'é and Decho Guardian programs generated
$11.1 million in social, economic, cultural, and environmental value, along with a profound positive effect on the Indigenous
people, communities, governments and other stakeholders involved.® Overall, the study reported a 2.5 return on 1 of
investment with the likelihood of increasing over time.”

Since the report the tutsél K@ Dene First Nation went on to designate the Thaidene Néné Indigenous Protected Area in 2019,
which is one of the largest protected areas in Canada spanning 26,376 square kilometres across the boreal forest and tundra.

In September 2020, the tutsél K'é Dene received the 2020 Equator Prize from the UN Development Programme in recognition
of their “strategies for sustainably protecting, restoring and managing ecosystems to mitigate greenhouse gas emissions, help
communities adapt to climate change, and create a green new economy.”” Moving forward the Thaidene Néné continues to
create job opportunities, circulate money through the local economy, and promote a “booming conservation and tourism econ-
omy” while maintaining the integrity of their territories, cultures and ways of life.”

Similar studies conducted in Australia indicate that, with government recognition and support, Indigenous Protected Areas

and associated Guardians programs (“Indigenous Rangers”) yield significant benefits for Indigenous communities, government
and stakeholders, while also achieving large scale conservation outcomes.” Indigenous conservation and stewardship efforts in
Australia has resulted in the creation of 78 Indigenous protected areas, covering over 74 million hectares of land and sea (com-
prising 46.53% of the National Reserve System), with many of these areas being effectively managed by Indigenous Rangers.”
Researchers have measured the benefits of these initiatives and concluded that for every $1 spent, these programs return
more than $3 in social, economic and cultural values.”
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The Australian government continues to invest in Indigenous Protected Areas and Indigenous Rangers, stating that:

IPAs [Indigenous Protected Areas] deliver more than environmental benefits. Managing IPAs helps Indigenous
communities protect the cultural values of their country for future generations and results in significant health,
education, economic and social benefits.|PAs create jobs for Indigenous men and women - working and looking
after their land. IPA rangers’ employment helps provide financial stability in the community and they are a positive
role model for youth.”®

In addition to creating immediate jobs and boosting local economies, investments in IPCAs and Indigenous Guardians also offer
savings to governments and taxpayers through reduced pressure on the judicial, social service and health care systems. Studies
in Australia indicate reduced welfare costs and increased tax revenue when it funds IPA and Indigenous Ranger initiatives.”

Creating IPCAs with Indigenous Guardians to manage them can also bring economic certainty to resource companies wishing

to operate in Indigenous territories. Indigenous Guardian programs strengthen communication between First Nations’ leader-
ship, community members and resource companies. They also create the conditions necessary for Nations to exercise free,

prior and informed consent, which in turn alleviates conflict and uncertainty concerning resource-use within Indigenous territories.

BROAD SUPPORT FOR IPCAS AND INDIGENOUS GUARDIANS

Given the broad range of benefits created by IPCAs and Indigenous Guardians, it should come as no surprise that there is
broad support for these initiatives.

Recent polling shows broad public support for the creation of IPCAs in BC as well as for government investment in Indigenous
stewardship.” The poll found that:

*  67% of people support the creation of IPCAs in BC.

*  69% support funding and investment in Indigenous stewardship as part of the government’s economic
recovery measures.

*  Fromallist of potential types of activities within IPCAs, support is highest for tourism such as canoeing and
guide-outfitting (80%). There is also majority support for conservation (70%), expansion of Indigenous Guardians
programs (67%) and hunting, fishing and trapping (59%).

* /6% agree that land-use planning could help reduce conflicts over pipelines, dams and other such developments.”

This is in addition to the broad support from Indigenous Nations across Canada and BC, who continue to call upon the govern-
ments to recognize and support IPCAs and Indigenous Guardians.® This includes key recommendations from the Indigenous
Circle of Experts in 2018 calling upon all levels of governments to recognize and support IPCAs and Indigenous Guardians. It
also includes the work of the ILI, with direction from the Assembly of First Nations,® which was successful in securing $25 million
in the federal budget 2017 to establish a pilot program for Indigenous Guardians initiatives in Canada, and based on that success,
led to an additional $340 million in new federal funding over five years to support Indigenous-led conservation and stewardship.
This investment includes more than $173 million for Indigenous Guardians programs and the First Nations National Guardians
Network, and $166 million for IPCAs.

While the new funding commitment is a step in the right direction, it still falls short of what is required to achieve BC First Nations’
collective vision of ensuring that every First Nation in BC has the opportunity to establish IPCAs and Indigenous Guardians pro-
grams if they choose to. To achieve that, we need legal recognition and sustained support from BC moving forward.

As both Indigenous and public support grows for IPCAs, Indigenous Guardians, and a green post-COVID 19 recovery, now is the
time for BC to act. Recognition and sustained support for IPCAs and Indigenous Guardians can help lay the groundwork for more
resilient economies and communities, environmental sustainability, and improved Nation-to-Nation relationships premised on the
recognition of Indigenous rights.
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IPCAs and Indigenous Guardians programs are
not just good ideas on paper, but in practice are
shown to be good for the people, good for the
land, and good for the economy.



The Way Forward:

Key recommendations for the recognition of IPCAs and Indigenous Guardians in BC

The opportunity for recognizing and supporting IPCAs and Indigenous Guardians is greater now than ever. There is mounting
pressure shared by First Nations, the Canadian public, as well as the BC courts to properly recognize and enforce Indigenous
rights in order to “undo the harm."

IPCAs and Indigenous Guardian programs are the ultimate expression of Indigenous rights (including inherent rights, Aboriginal
rights and title), while providing widespread benefits for Indigenous peoples, Crown governments and broader society. These
benefits cannot be fully realized however, without clear, meaningful support and recognition from BC.

To achieve clear, meaningful support and recognition of IPCAs and Indigenous Guardians programs, we make the
following recommendations.

SHORT TERM RECOMMENDATIONS

We call upon BC and Canada to:

Recommendation 1: Endorse and embrace the concepts of IPCAs and Indigenous Guardians; acknowledge, encourage and
support their value and benefits, including their potential for addressing climate change, biodiversity loss and other ecological
crises, their ability to enhance the social, cultural, and economic well-being of Indigenous peoples, and their ability to restore

Indigenous rights to territories.

Recommendation 1.1: Acknowledge, encourage and support IPCAs and Indigenous Guardians in creating more
resilient conservation economies and communities, particularly in a post COVID-19 world.

Recommendation 2: Work cooperatively with BC First Nation to foster ongoing learning and development of IPCA
and Indigenous Guardians tools and initiatives, and provide BC First Nations with the necessary resources to do this work.
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Recommendation 3: Work cooperatively with BC First Nations, where requested to do so, to establish and/or implement pro-
posed IPCAs and Indigenous Guardian programs, including by providing the necessary resources, employing interim protection
measures and implementing mechanisms for Crown legal recognition to support this work. This includes but is not limited to:

Recommendation 3.1: negotiating agreements under the Declaration on the Rights of Indigenous Peoples Act
(ss. 6-7) to recognize, support and implement proposed IPCAs, where a BC First Nation has requested to do so.

Recommendation 3.2: negotiating joint governance or co-governance agreements to recognize, support and im-
plement proposed IPCAs and Indigenous Guardians programs, where a First Nation has requested to do so, along
with opportunities, support and capacity development for First Nations to move towards full Indigenous governance
in the long-term.

Recommendation 3.3: providing opportunities for BC First Nations to create and/or amend existing BC-First
Nation agreements, land use plans, and/or management plans for conservancies, parks and other protected areas
that are located within a First Nations' territories, where a BC First Nation has requested to do so, to bring them in
alignment with the First Nations’ IPCA and Indigenous Guardians goals and interests.

Recommendation 3.4: providing opportunities, tools and support for existing and proposed Indigenous Guard-
ian programs to exercise greater stewardship, monitoring and enforcement responsibilities within IPCAs and their
territories, along with opportunities, support and capacity development for interested First Nations to move towards
exercising full stewardship, monitoring and enforcement responsibilities within IPCAs and their territories.

Recommendation 3.5: legally recognizing and implementing First Nations’ land-use plans and processes, where
a BC First Nation has requested to do so.

Recommendation 4: For IPCAs or other protected areas, such as Tribal Parks, already declared by BC First Nations, we call on
BC and where appropriate, Canada, to formally respond to and immediately begin working with these Nations to align Crown
tenures and decision-making with the Indigenous designation, including deployment of effective interim protection measures,
and sufficient resourcing for negotiations regarding long-term Crown legal recognition of the IPCA and Indigenous management
of the area.

Recommendation 5: Implement the Declaration on the Rights of Indigenous Peoples Act and work cooperatively with BC First
Nations to ensure that Action Plan(s) include mechanisms for enacting clear, timely and legally enforceable action items that
advance recognition and support for IPCAs and Indigenous Guardians.

Recommendation 6: Jointly with BC First Nations leaders, assemble a team tasked specifically with advancing IPCAs and Indig-
enous Guardians initiatives at the provincial level, and to ensure that provincial team members are given the mandate and deci-
sion-making authority to meaningfully advance IPCAs and Indigenous Guardians in BC in full cooperation with BC First Nations.
This team will have demonstrable interest, knowledge and/or experience with Indigenous-led conservation and Indigenous
rights, and shall be free from any conflicts of interests.

LONG(ER) TERM RECOMMENDATIONS

Recommendation 7: Work with BC First Nations to co-develop a legal framework for recognizing and supporting IPCAs and
Indigenous Guardians in BC. Such a framework will:

a)  beIndigenous-led and driven;

b) recognize and enable the diverse range of interests and priorities amongst BC First Nations in managing
and protecting their territories;

c) recognize and give effect to Indigenous rights, which includes the right to own, use, manage, protect and
benefit from one’s territories;

d) recognize and give effect to the inherent rights and jurisdiction of BC First Nations with respect to their territories;
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e) recognize and give effect to Indigenous legal orders, ways of knowing, and governance systems with respect to
their territories;

f)  recognize and restore Indigenous knowledge systems, languages, relationships and responsibilities in caring for
the land and waters.

Recommendation 8: Work cooperatively with BC First Nations to identify and address the legal and political barriers in the way
of IPCA and Indigenous Guardian recognition and support — for example: addressing tenures within existing and proposed IPCAs
and BC's overall approach to granting resource extraction tenures within BC First Nations' territories without the free, prior and
informed consent of potentially affected First Nations; addressing the need to give effect to Indigenous rights and jurisdiction

in legally enforceable ways; addressing the absence of legislative and regulatory mechanisms that meaningfully recognize and
protect Indigenous rights and territories.

Recommendation 9: Work cooperatively with BC First Nations to review and, where necessary, amend and/or create legisla-
tion, policies, mandates, tools and institutional support required for the legal recognition of IPCAs and Indigenous Guardians.
Some examples include but are not limited to:

Recommendation 9.1: Take immediate steps to establish a mandate that commits BC to working collaboratively
with BC First Nations to recognize and support IPCAs and Indigenous Guardians.

Recommendation 9.2: Work cooperatively with BC First Nations to ensure that IPCAs and Indigenous Guardians are
legally recognized and included as a critical and essential tool for marine stewardship and management in BC's new
Coastal Marine Strategy.

Recommendation 9.3: Work cooperatively with BC First Nations to ensure that IPCAs and Indigenous Guardians are
legally recognized and included as a critical and essential tool for enhancing biodiversity and ecosystem health in BC's
new overarching ecosystem health and biodiversity law, as committed to by BC in the Old Growth Strategic Review
panel report.

Recommendation 9.4: Work cooperatively with BC First Nations to ensure that the rights and objectives set out in
the UN Declaration are being upheld and implemented in all processes concerning IPCAs and Indigenous Guardians
in BC.

Recommendation 10: Apply a whole of government approach and mandate to ensure that Crown decision and policy-making
across all sectors aligns with the goal of recognizing and supporting IPCAs and Indigenous Guardians as an essential foundation
for upholding Indigenous rights, cultures, economies, and the process of Nation-building.

Recommendation 11: Work with BC First Nations to develop and implement effective interim protection measures that prevent
development in proposed IPCAs while those areas are being considered or when an IPCA is declared by an Indigenous Nation
as a matter of its own laws and jurisdiction.

Recommendation 12: Acknowledge that IPCAs and Indigenous Guardians are good investments and take immediate steps
to provide sustained funding to BC First Nations and Indigenous-led organizations for the development and implementation of
IPCAs and Indigenous Guardians, as well as funding for Indigenous-led capacity development, institutional development, and
training needed for creating and maintaining an IPCA and Indigenous Guardian framework.

Recommendation 13: Work cooperatively with BC First Nations to review existing and proposed marine and terrestrial parks
and protected areas, including conservancies, to determine what role IPCAs and Indigenous Guardians will play within them.
This work should aim to correct the wrongdoings committed by the Crown when parks and protected areas were created,
which appropriated lands and waters from BC First Nations without the free, prior and informed consent of affected First
Nations, excluded First Nations’ access to their territories and resources, and prohibited the exercise of Indigenous rights.
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Recommendation 13.1: Ensure that any designation of new provincial and federal parks and protected areas is not
done without the free, prior and informed consent of potentially affected BC First Nations and is done in a way that
aligns with BC First Nations” IPCA and Indigenous Guardians interests.

Recommendation 13.2: Where BC First Nations have IPCA and Indigenous Guardian interests that involve or coin-
cide with established or proposed parks or protected areas, including conservancies, work with those First Nations
to determine how to give effect to their IPCAs and Indigenous Guardian programs, including by providing the neces-
sary resources, employing interim protection measures and implementing mechanisms for Crown legal recognition
to support this work.

Recommendation 13.3: Heed the direction given in Article 28 of the UN Declaration to provide redress to affected
BC First Nations for appropriating lands and waters for the purpose of creating or maintaining parks or protected
areas without their free, prior and informed consent: “Redress can include, restitution, or when this is not possible,
just, fair and equitable compensation for lands, territories and resources which have been... taken, occupied, used
or damaged without their free, prior and informed consent. Unless otherwise freely agreed upon by the peoples
concerned, compensation shall take the form of lands, territories and resources equal in quality, size and legal status
or of monetary compensation or other appropriate redress.”

Recommendation 14: Acknowledge, encourage and support the potential of Indigenous-led conservation as the most
effective and equitable way to safeguard habitat, address climate change, and reverse wildlife and biodiversity loss, and take
immediate steps to provide sustained funding for IPCAs and Indigenous Guardian programs to safeguard, restore and remediate
habitat, species and ecosystems in the face of past damage from resource extraction and development, as well as future threats
such as climate change.

Recommendation 14.1: Work collaboratively with interested BC First Nations to support the development and
implementation of IPCAs and Indigenous Guardian programs that contribute to global efforts, as well as BC and
Canada’s commitments and/or targets, to address biodiversity loss and climate change.

For greater certainty, all references to IPCAs include marine and terrestrial IPCAs, recognizing that many BC First Nations have
both marine and terrestrial areas within their territories and have an interest in protecting both.

CONCLUSION

BC's commitment to reconciliation and “undoing the harm” must address the forced removal of Indigenous peoples from
their lands, the exclusion of First Nations from decisions about how their traditional territories were and are managed, and
the persistent disregard for Indigenous rights.# In this context, recognizing and supporting IPCAs and Indigenous Guardians
represents a significant opportunity for BC to advance reconciliation by implementing Indigenous rights, honouring FPIC and
improving the environmental, social, cultural and economic well-being within Indigenous communities and beyond.

BC has shown tremendous leadership in being the first to legally enact the principles of the UN Declaration through the Decla-
ration on the Rights of Indigenous Peoples Act and can lead the way once again by being the first province to work with BC First

Nations to develop a framework for recognizing and supporting IPCAs and Indigenous Guardians.

Now is the time work together for the good of the people, the good of the land and the good of the economy. We look forward
to working with you and moving forward together in a good way.
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The opportunity for recognizing and supporting IPCAs
and Indigenous Guardians is greater now than ever.
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Recognizing and supporting IPCAs and Indigenous Guardians
represents a significant opportunity for BC to advance reconcil-
iation by implementing Indigenous rights, honouring FPIC and
improving the environmental, social, cultural and economic
well-being within Indigenous communities and beyond.







