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About This Guide

This guide was created to support the advancement of Indigenous Protected and Conserved
Areas (IPCAs) by informing Indigenous leadership about the current state of legislation related
to protected and conserved areas across Canada.

It provides an overview of federal, provincial and territorial laws for the creation of protected
areas and parks. For each region, this guide identifies the following:

o Different kinds of protected area designations that are available;

e The kind of protection each designation provides; and

e The extent to which each designation satisfies the Indigenous Circle of Experts'
(ICE) three guiding principles for IPCAs.

It is important to note that many aspects of Canadian law restrict sharing power and decision-
making authority with Indigenous communities. This document should be understood as only a
guide, and not a final determination of what is possible.

Canada’s authority over Indigenous territories is on shaky legal ground and continues to be
challenged through the leadership and advocacy of Indigenous Peoples. Despite colonial laws,
Indigenous communities maintain and strengthen their relationships with their ancestral lands.

Indigenous Peoples maintain their rights to govern, manage, and steward lands and waters
throughout their territories. These facts are increasingly affirmed by Canada’s own court
systems. In addition, IPCAs are emerging as a modern mechanism to support Indigenous rights
and title.

This guide includes an overview and fourteen sections: one for federal laws, and one for each
province and territory in what is now Canada. The sections following federal law (Canada) are in
alphabetical order.

Each section begins with a chart that identifies the key protected area designations in each
region and evaluates them according to ICE's three guiding principles for IPCAs. Following this
initial assessment, further charts in each section describe the limitations and benefits of each
protected area designation, as well as the process for creating them.

Some protected areas must be created by an Order in Council, while others require a new or
amended regulation, and still others may require a consultation process. Some protected areas
permit hunting and fishing, while others do not. In areas with the strictest protections, hunting
may be forbidden.

These charts draw out the relevant differences between designations in each region.
Indigenous governments can compare them and make informed decisions about what
approach to pursue with regards to IPCAs.


https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/5ab94aca6d2a7338ecb1d05e/1522092766605/PA234-ICE_Report_2018_Mar_22_web.pdf

It is important to note that this document reflects the current state of land management laws and
practices in Canada at the time of publication.

The charts and references within this guide do not represent all possibilities, futures, or ways of
visualizing and understanding Indigenous rights, responsibilities, and relationships to their
territories. They do also not fully capture the possibilities for effective agreements between
Indigenous and settler governments.

This guide draws from legal expertise within the Conservation through Reconciliation
Partnership to highlight aspects of Canadian laws which may act as barriers or as enablers to
the creation of IPCAs.



How To Use This Guide

The charts within this guide can be used to answer specific questions about protected area
designations in federal and provincial law. For example, imagine that an Indigenous community
in Nova Scotia is interested in creating an IPCA and wants to add protections through provincial
law.

The community consults the overview chart in the Nova Scotia section to assess the benefits
and drawbacks of the different protected area designations in the province.

They learn that none of the protected area designations in Nova Scotia grant the Minister of
Natural Resources the explicit authority to delegate all management powers to a First Nation.
However, most designations allow for the Minister to enter into agreements with other
organizations, including First Nations, to support co-management.

The community then consults the in-depth charts. While provincial parks offer can offer strong
protections from unwelcome activities, they typically focus on recreation. On the other hand,
natural heritage reserves offer very strong protections but are focused on protecting natural
heritage for “scientific and educational purposes.” Both of these designations must be created
by an Order in Council drafted by Cabinet.

The community notices that Wilderness Areas meet many of their needs. These areas can be
created and changed using a ministerial order, which is typically easier and faster than an Order
in Council. Wilderness Areas do not allow development, resource extraction, or motor vehicles,
but they do allow traditional hunting, trapping, and certain recreational activities.

These factors inform the community’s position as they approach the provincial government to
enter into negotiations regarding the creation of an IPCA.
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Introduction

Indigenous Protected and Conserved Areas (IPCAs) are “lands and waters where Indigenous
governments have the primary role in protecting and conserving ecosystems through
Indigenous laws, governance and knowledge systems.”* While IPCAs differ in their ecology,
governance structures, and management goals, the Indigenous Circle of Experts (ICE)
highlights three shared characteristics of IPCAs?:

(1) IPCAs are Indigenous-led.
(2) IPCAs represent a long-term commitment to conservation.

(3) IPCAs elevate Indigenous rights and responsibilities.®

Indigenous governments can and have created IPCAs using their own laws and authority,
without the formal recognition of Crown law.* However, under the current Canadian legal
system, IPCAs that are not officially recognized by Crown law do not have legal protection. This
leaves many IPCAs vulnerable to unwelcomed activities and development. °

Indigenous governments may wish to work with settler governments to achieve a protected area
designation, such as a provincial park or a wilderness area.

Protected areas under current Canadian laws can differ greatly in strength of protections,
method of establishment, management structures, and permitted activities. Indigenous
communities can create meaningful partnerships and establish IPCAs that meet the criteria
outlined by ICE, but there are challenges.

One potential approach is to use a “dual-designation system,” where both Indigenous and
Crown laws work in parallel to create and manage the protected area.® As summarized by ICE,
“[tlhere is no one-size-fits-all approach [to creating an IPCA], but rather than presenting a
challenge, this [can allow] creativity and flexibility that is essential for Indigenous conservation
initiatives.”

! Indigenous Circle of Experts, “We Rise Together: Achieving Pathway to Canada Target 1 through the creation of
Indigenous Protected and Conserved Areas in the spirit and practice of reconciliation” (March 2018) at 5, online (pdf):
Government of Canada Publications.

2 Ibid, at 4-5

3 Ibid, at 5

4 See e.g. Philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A
Reference Report for First Nations” (September 2020) at 18-19, online (pdf): Coastal First Nations, citing John
Borrows, Recovering Canada: The Resurgence of Indigenous Law, 1st ed (Toronto: University of Toronto Press,
2002); Val Napoleon, “Thinking About Indigenous Legal Orders” in René Provost and Colleen Sheppard, eds,
Dialogues on Human Rights and Legal Pluralism (Dordrechet, NL: Springer Netherlands, 2013) 229.

5 See e.g. Megan Youdelis et al, “Establishing Indigenous Protected Areas for Future Generations in the Face of
Extractive Capitalism” (14 July 2021), online: Conservation Through Reconciliation Partnership.

6 See e.g. “Gwaii Haanas National Park Reserve, National Marine Conservation Area Reserve, and Haida Heritage
Site Management Plan 2018: Gwaii Haanas Gina ‘Waadluxan KilGuhlGa Land-Sea-People Management Plan 2018)”
(2018), online: Parks Canada; “Edéhzhie Protected Area” (last modified 9 December 2020), online: Environment and
Climate Change Canada.

7 Pathway to Canada Target | National Steering Committee Indigenous Protected and Conserved Areas Working
Group, “Indigenous Protected and Conserved Areas — Supporting Conditions for Success: Lessons and Experiences
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https://publications.gc.ca/collections/collection_2018/pc/R62-548-2018-eng.pdf
https://publications.gc.ca/collections/collection_2018/pc/R62-548-2018-eng.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://conservation-reconciliation.ca/biocultural-resources/decolonial-conservation-establishing-indigenous-protected-areas-for-future-generations-in-the-face-of-extractive-capitalism
https://conservation-reconciliation.ca/biocultural-resources/decolonial-conservation-establishing-indigenous-protected-areas-for-future-generations-in-the-face-of-extractive-capitalism
https://parks.canada.ca/pn-np/bc/gwaiihaanas/info/consultations/gestion-management-2018
https://www.canada.ca/en/environment-climate-change/services/national-wildlife-areas/locations/edehzhie.html
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf

In addition, working within the Canadian legal system means that a protected area will be
informed, at least in part, by Western or Eurocentric values.® These values often see nature as
separate from humans. This thinking is counter to Indigenous laws and knowledge systems
where “continued human presence on the land and water is seen as positive and essential, with
humans being considered an integral part of nature.” Within Western knowledge systems, there
is a risk that the values of Indigenous knowledge systems, laws, and governance models will be
overshadowed or ignored.*°

While IPCAs present opportunities to bridge Indigenous and Canadian legal systems, past
initiatives have often been forced to work entirely within, or entirely outside of, Canadian law.!!
As researcher Anastasia Papadopoulos notes:

“Aligning IPCAs with Canadian or provincially established legislation...limits the ability of
[Indigenous Peoples] to push for institutional changes needed for breaking down colonial
operating systems that continue to maintain the status quo in terms of decision-making
roles.™?

Not all Indigenous governments and communities choose to pursue an approach that weaves
Indigenous and Crown laws. This guide presents possible pathways to begin discussions
regarding IPCAs within the Canadian legal system.

from Jurisdictions Across Canada” (last visited 12 May 2022) at 18, online (pdf): Conservation Through Reconciliation
Partnership.

8 See e.g. William Cronon, “The trouble with wilderness: Or, getting back to the wrong nature” (1996) 1:1
Environmental History 7; Roderick P Neumann, “Nature-state-territory: toward a critical theorization of conservation
enclosures” in Richard Peet and Michael Watts, eds, Liberation Ecologies: Environment, Development, Social
Movements, 2nd ed (London: Routledge, 2004) 179.

9 Indigenous Circle of Experts, “We Rise Together: Achieving Pathway to Canada Target 1 through the creation of
Indigenous Protected and Conserved Areas in the spirit and practice of reconciliation” (March 2018) at 43, online
(pdf): Government of Canada Publications.

10 Anastasia Papadopoulos, Exploring Governance Mechanisms and Mi'’kmaw Values and Aspirations for Indigenous
Protected and Conserved Areas (IPCAs) in Nova Scotia (MES Thesis, Dalhousie University, 2021) at 90
[unpublished)].

11 See e.g. “Decision to Establish Kitaskino Nuwenéné Wildland Provincial Park” (30 March 2022), online: Alberta
Parks; Megan Youdelis et al, “Establishing Indigenous Protected Areas for Future Generations in the Face of
Extractive Capitalism” (14 July 2021), online: Conservation Through Reconciliation Partnership; Kerrie Blaise,
“Briefing Note: Legal Landscape of Indigenous Protected and Conserved Areas (IPCAs) in Ontario” (16 June 2020) at
1, online (pdf).

12 Anastasia Papadopoulos, Exploring Governance Mechanisms and Mi’kmaw Values and Aspirations for Indigenous
Protected and Conserved Areas (IPCAs) in Nova Scotia (MES Thesis, Dalhousie University, 2021) at 95
[unpublished], citing Derek Armitage et al, “Governing principles for community-centered conservation in the post-
2020 global biodiversity framework” (2020) 2:2 Conservation Science and Practice 160; Lynda M Collins and Meghan
Murtha, “Indigenous Environment Rights in Canada: The Right to Conservation Implicit in Treaty and Aboriginal
Rights to Hunt, Fish, and Trap” (2010) 47:4 Alta L Rev 959.



https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf
https://doi.org/10.4324/9780203235096
https://doi.org/10.4324/9780203235096
https://publications.gc.ca/collections/collection_2018/pc/R62-548-2018-eng.pdf
https://publications.gc.ca/collections/collection_2018/pc/R62-548-2018-eng.pdf
https://dalspace.library.dal.ca/handle/10222/80568
https://dalspace.library.dal.ca/handle/10222/80568
https://albertaparks.ca/albertaparksca/about-parks/public-engagement/archives/kitaskino-nuwen%C3%ABn%C3%A9-wildland-provincial-park/
https://conservation-reconciliation.ca/biocultural-resources/decolonial-conservation-establishing-indigenous-protected-areas-for-future-generations-in-the-face-of-extractive-capitalism
https://conservation-reconciliation.ca/biocultural-resources/decolonial-conservation-establishing-indigenous-protected-areas-for-future-generations-in-the-face-of-extractive-capitalism
https://davidsuzuki.org/wp-content/uploads/2020/08/CELA-DSF-Legal-Landscape-IPCAs-Ontario.pdf
https://dalspace.library.dal.ca/handle/10222/80568
https://dalspace.library.dal.ca/handle/10222/80568
https://conbio.onlinelibrary.wiley.com/doi/10.1111/csp2.160
https://conbio.onlinelibrary.wiley.com/doi/10.1111/csp2.160
https://albertalawreview.com/index.php/ALR/article/view/175
https://albertalawreview.com/index.php/ALR/article/view/175

Key Takeaways

As it currently stands, no region in Canada has legislation that recognizes IPCAs as they are
defined by ICE.

Characteristic 1: IPCAs are Indigenous-led

No regions have legislation that allows for the recognition of protected areas that are
solely Indigenous-led. While there are many examples of co-management, the Crown is
always involved in management to some degree.

Québec recently amended the Natural Heritage Conservation Act to support the creation
of Aboriginal-led Protected Areas; however, none have been created to date.

Characteristic 2: IPCAs represent a long-term commitment to conservation

All protected areas discussed in this guide represent a long-term commitment to
conservation. Some laws focus on the permanent protection of ecosystems.

Characteristic 3: IPCAs elevate Indigenous rights and responsibilities

Most regions in Canada include references to Indigenous rights and responsibilities in
their protected areas legislation to some degree.

Promising Legislative Approaches

The following examples offer promising legal approaches to protected and conserved areas
from across the country:

British Columbia — Conservancies

The most promising protected area designation under British Columbia (B.C.) law is the
Conservancy. Conservancies can be protected for four purposes:

(1) The protection and maintenance of biodiversity and the natural environment;

(2) “The preservation and maintenance of social, ceremonial, and cultural values of First
Nations;”

(3) The protection of recreational values; and

(4) The sustainable development of natural resources, consistent with the above three
purposes.t®

13 park Act, RSBC 1996, ¢ 344, s 5(3.1).



https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01

Conservancies use a co-governance model where decision-making authority is shared between
First Nations and the provincial government.* Two examples of this co-management
arrangement are the Kitasoo Spirit Bear Conservancy, managed by the Kitasoo/Xai'xais First
Nation, and the Hakai Luxvbalis Conservancy, managed by the Heiltsuk Nation.*® While
decision-making in Conservancies is shared, the Crown has ultimate decision-making
authority.'®

Conservancies were introduced in 2006 when Coastal First Nations negotiated a change to the
Park Act. They wanted to protect land but were concerned that B.C. Parks would not support
traditional Indigenous land uses.’ This landmark negotiation ensures priority is given to First
Nations’ interests.

Conservancies can be created to preserve ceremonial and cultural values, so they are more
flexible than provincial parks in the activities that they allow. Conservancies also allow First
Nations to pursue small-scale, low-impact economic activities such as aquaculture and guided
hiking.18
The following activities are prohibited in Conservancies:

e Commercial logging;

e Mining;

e Non-local hydroelectric power generation; and

e Activities which do not support the purposes of the Conservancy.®

Activities can be further controlled using the Conservancy’s management plan.?°

14 Katherine L Turner and Christopher PH Bitonti, “Conservancies in British Columbia, Canada: Bringing Together
Protected Areas and First Nations’ Interests” (2011) 2:2 International Indigenous Policy J 1; Jessica Stronghill,
Murray B Rutherford and Wolfgang Haider, “Conservancies in Coastal British Columbia: A New Approach to
Protected Areas in the Traditional Territories of First Nations” (2015) 13:1 Conservation and Society 39; see also
Anastasia Papadopoulos, Exploring Governance Mechanisms and Mi’kmaw Values and Aspirations for Indigenous
Protected and Conserved Areas (IPCAs) in Nova Scotia (MES Thesis, Dalhousie University, 2021) at 96
[unpublished)].

15 philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A Reference
Report for First Nations” (September 2020) at 9, online (pdf): Coastal First Nations; “Kitasoo Spirit Bear Conservancy”
(last visited 12 May 2022), online: BC Parks; “Hakai Luxvbalis Conservancy” (last visited 12 May 2022), online: BC
Parks.

16 Justine Townsend, personal communication, 3 May 2022.

17 Philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A Reference
Report for First Nations” (September 2020) at 25, online (pdf): Coastal First Nations.

18 park Act, RSBC 1996, ¢ 344, s 5(3.1); Philip Akins and Michael Bissonnette, “Co-governance of Marine Protected
Areas in British Columbia: A Reference Report for First Nations” (September 2020) at 25, online (pdf): Coastal First
Nations; Jessica Stronghill, Murray B Rutherford and Wolfgang Haider, “Conservancies in Coastal British Columbia:
A New Approach to Protected Areas in the Traditional Territories of First Nations” (2015) 13:1 Conservation and
Society 39; see also Anastasia Papadopoulos, Exploring Governance Mechanisms and Mi’kmaw Values and
Aspirations for Indigenous Protected and Conserved Areas (IPCAs) in Nova Scotia (MES Thesis, Dalhousie
University, 2021) at 25 [unpublished].

19 park Act, RSBC 1996, ¢ 344, ss 5(3.1), 9(10).

20 Philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A Reference
Report for First Nations” (September 2020) at 25, online (pdf): Coastal First Nations.
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https://klemtu.com/stewardship/protected-areas/ksbc/
https://klemtu.com/
https://klemtu.com/
https://bcparks.ca/hakai-luxvbalis-conservancy/
https://heiltsuknation.ca/
https://coastalfirstnations.ca/our-land/land-stewardship/conservancies/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://doi.org/10.18584/iipj.2011.2.2.3
https://doi.org/10.18584/iipj.2011.2.2.3
https://www.jstor.org/stable/26393183
https://www.jstor.org/stable/26393183
https://dalspace.library.dal.ca/handle/10222/80568
https://dalspace.library.dal.ca/handle/10222/80568
http://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
http://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
http://bcparks.ca/explore/cnsrvncy/kitasoo_spirit_bear/
https://bcparks.ca/hakai-luxvbalis-conservancy/
file:///C:/Users/tomkinso/Desktop/FPT%20Scan/coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf%3e
file:///C:/Users/tomkinso/Desktop/FPT%20Scan/coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf%3e
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
http://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
http://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.jstor.org/stable/26393183
https://www.jstor.org/stable/26393183
https://dalspace.library.dal.ca/handle/10222/80568
https://dalspace.library.dal.ca/handle/10222/80568
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
http://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
http://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf

The main issue with Conservancies is that ultimate decision-making authority remains with the
provincial government. Researchers Turner and Bitonti set out the following additional strengths
and challenges of this designation:

Strengths:
e Respect Aboriginal rights.
e Support ecological integrity.?*
e Established on a partnership basis.
e Support local job creation.
e Provide First Nations with a provincial tool to protect key and valued areas.
e Supported the rapid expansion of protected areas in British Columbia.
e Supports a variety of approaches to conservation.?
Challenges:
e Balancing protections with local economic development options.
e Securing long-term funding.
e Lack public awareness.
e No guarantee of long-term employment for First Nations.
e Some undesirable activities are still permitted within Conservancies.

e Lack capacity for long-term monitoring and enforcement.

Manitoba — Indigenous Traditional Use Parks
Indigenous Traditional Use Parks can be established to protect land that is traditionally used by
and significant to Indigenous Peoples.?* Very little has been written about these parks.

Currently, only one Indigenous Traditional Use Park has been established in Manitoba: Chitek
Lake Anishinaabe Provincial Park.

2! Ecological integrity is defined as “a condition that is determined to be characteristic of its natural region and likely
to persist, including abiotic components and the composition and abundance of native species and biological
communities, rates of change and supporting processes.” Canada National Parks Act, SC 2000, ¢ 32, ss 2(1), 8.

22 Katherine L Turner and Christopher PH Bitonti, “Conservancies in British Columbia, Canada: Bringing Together
Protected Areas and First Nations’ Interests” (2011) 2:2 International Indigenous Policy Journal 1 at 7.

23 |bid.

24 provincial Parks Designation Regulation, Man Req 37/97, s 2.1; see also Provincial Parks Designation Regulation,

Man Reqg 37/97, s 3.1.



https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://doi.org/10.18584/iipj.2011.2.2.3
https://doi.org/10.18584/iipj.2011.2.2.3
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=37/97
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=37/97
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=37/97

Chitek Lake Anishinaabe Provincial Park was established as an Indigenous Traditional Use
Park in 2014 based on a proposal from Skownan First Nation.?®

The park protects wildlife habitat, including a rare herd of wood bison, and is used by
community members for hunting, fishing and small-scale logging. Skownan First Nation calls the
park “a place of peace and freedom for our people and the bison.”?

Chitek Lake is currently a non-operational park, meaning it is legally protected but has no
budget for management or operations. In 2016, Manitoba signed a Memorandum of
Understanding with Skownan First Nation to work cooperatively towards developing a land
management plan, explore models for cooperative management, and explore options for
boundary expansions to consider other lands that Skownan First Nation views as important for
conservation.?’

Northwest Territories — Protected Areas Act

The Protected Areas Act was created in collaboration with Indigenous governments and
organizations, regulatory boards, stakeholders, and the public.?® This “partnership approach”
was developed in collaboration with the Intergovernmental Council of Indigenous Governments
and Organizations.?®

The Act provides a legal framework to protect, conserve, and maintain the diversity of plants
and animals, natural environments, and cultural heritage. It does this by creating a system of
permanent protected areas that reflect the distinct types of ecosystems and cultural landscapes
found in the area.*

The Protected Areas Act requires collaborative management agreements between territorial and
Indigenous governments. These agreements determine how the park will be managed, how
disagreements are to be resolved, how to preserve Aboriginal and Treaty rights, and what
activities will be allowed. The Act guarantees that Indigenous governments have a say in
management decisions so that they can ensure protected areas suit their needs

Québec — Aboriginal-led Protected Areas

Québec is the only region, to date, which has included IPCAs in legislation in the form of
Aboriginal-led Protected Areas (APAs). However, no APAs have yet been created and so there
are no examples at the time of publication.

25 pathway to Canada Target | National Steering Committee Indigenous Protected and Conserved Areas Working
Group, “Indigenous Protected and Conserved Areas — Supporting Conditions for Success: Lessons and Experiences
from Jurisdictions Across Canada” (last visited 12 May 2022) at 25, online (pdf): Conservation through Reconciliation
Partnership.

26 Skownan First Nation, “Our Vision, Our Community” (last visited 13 Oct 2022), online: Skownan First Nation.

27 pathway to Canada Target | National Steering Committee Indigenous Protected and Conserved Areas Working
Group, “Indigenous Protected and Conserved Areas — Supporting Conditions for Success: Lessons and Experiences
from Jurisdictions Across Canada” (last visited 12 May 2022) at 25, online (pdf): Conservation Through Reconciliation
Partnership.

28 “Protected Areas Act” (last visited 12 May 2022), online: Government of Northwest Territories.

29 |bid.

30 |bid.
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Overview

Canadian federal law offers seven different types of protected area designation: National Park,
National Park Reserve, National Historic Site, Marine Conservation Area, Marine Conservation
Area Reserve, Marine Protected Area, and National Wildlife Area.

The first three charts in this section evaluate each of the seven designations based on the three
characteristics of Indigenous Protected and Conserved Areas (IPCAs) as outlined by the
Indigenous Circle of Exerts (ICE). These charts also identify some overall advantages and
disadvantages of each designation for the creation of IPCAs.

While none of the federal protected area designations grant sole Indigenous leadership in land
management, most of them allow for Indigenous co-management agreements, and some
require Indigenous participation in management.

Following this survey, this section delves into detail on each of the seven protected areas. The
charts in this section present information on permitted activities in each area. The charts also
outline the process for creating each protected area designation.

It is important to note that federal protected areas on provincial Crown land cannot be created or
expanded without the province’s agreement. Property, land use, and natural resources all fall
within provincial authority. Crown land located within provinces is owned by the provinces, so a
park cannot be created on this land without provincial consent.

On the other hand, the federal government has authority over federal Crown lands (including
much of Nunavut), coastal waters, and the ocean. Protected areas could be created in these
places without provincial consent.



Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
the Canada National Parks Act

National Park

National Park

National Historic

Reserve Site
Legislation Canada National Canada National Canada National
9 Parks Act Parks Act Parks Act
IPCA Characteristic
#1: Indigenous-led No No No
Created by

IPCA Characteristic
#2: Long-term
commitment to

conservation

Included in legislation
— requires legislative
amendment to
remove protections

Included in legislation
— requires legislative
amendment to
remove protections

order/regulation —

can be overturned

more easily than in
an Act

IPCA Characteristic
#3: Elevate
Indigenous rights and
responsibilities

Minister can enter
into agreements with
Indigenous
governments to
support management

Minister must provide
opportunities for
Indigenous
participation in
management

Minister can enter
into agreements with
Indigenous
governments to
support management

Minister must provide
opportunities for
Indigenous
participation in
management

Minister can enter
into agreements with
Indigenous
governments to
support management

Minister must provide
opportunities for
Indigenous
participation in
management

Advantages

Strong baseline
protections

Support traditional
renewable resource
harvesting

Strong baseline
protections

Support traditional
renewable resource
harvesting

Support Aboriginal
rights and title claims

Strong baseline
protections

Support traditional
renewable resource
harvesting

Disadvantages

Certain areas can be
zoned as wilderness,
discouraging human
involvement with the
natural environment

Certain areas can be
zoned as wilderness,
discouraging human
involvement with the
natural environment

Baseline level of
development
involved to support
interpretative and
educational services




Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
the National Marine Conservation Areas Act and the Oceans Act

. Marine 8
Conse'\r/l\?e:;:qoen Area ConservationiArea Marmzl:;gtected
Reserve
Canada National Canada National
Legislation Marine Conservation | Marine Conservation Oceans Act
Areas Act Areas Act
IPCA Characteristic
#1: Indigenous-led No No No
Created by

IPCA Characteristic
#2: Long-term
commitment to

conservation

Included in legislation
— requires legislative
amendment to
remove protections

Included in legislation
— requires legislative
amendment to
remove protections

order/regulation —

can be overturned

more easily than in
an Act

IPCA Characteristic
#3: Elevate
Indigenous rights and
responsibilities

Minister can enter
into agreements with
Indigenous
governments and
organizations to
support management

Support for co-
management

Minister can enter
into agreements with
Indigenous
governments and
organizations to
support management

Support for co-
management

Support co-
management with
Indigenous
governments

Advantages

Strong baseline
protections

Strong baseline
protections

Support Aboriginal
rights and title claims

Faster to establish
than Marine
Conservation Area

Temporary
protections available

Disadvantages

Takes longer to
establish than Marine
Protected Area

Takes longer to
establish than Marine
Protected Area

Easier to overturn
protections (when
compared to Marine
Conservation Area)




Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of

the Canada Wildlife Act

National Wildlife Area

Legislation

Canada Wildlife Act

IPCA Characteristic #1: Indigenous-led

No

IPCA Characteristic #2: Long-term
commitment to conservation

Created by regulation — can be overturned
more easily than in an Act

IPCA Characteristic #3: Elevate Indigenous
rights and responsibilities

Support co-management with Indigenous
governments and organizations

Minister can appoint advisory committee to
support management

Advantages

Flexible protections

Indigenous governments and organizations
can submit proposals for areas for protection

Disadvantages

Discretionary protections

In-Depth: Parks Canada Agency Act

The Parks Canada Agency Act created the Parks Canada Agency to ensure “that Canada’s
national parks, national historic sites and related heritage areas are protected and presented for

[present] and future generations.”®! The Parks Canada Agency Act also recognizes that it is in

the national interest to:

(a) “Protect the nationally significant examples of Canada’s natural and cultural heritage in

national parks, national historic sites, national marine conservation areas and related

heritage areas [...];

(b) Present that heritage through interpretive and educational programs for public
understanding, appreciation and enjoyment [...];

(c) Carry out Canada’s international obligations and agreements to protect, conserve and
present that heritage and to contribute towards the protection and presentation of the

global heritage and biodiversity;

(d) Include representative examples of Canada’s land and marine natural regions in the
systems of national parks and national marine conservation areas;

(e) Commemorate places, people and events of national historic significance, including
Canada’s rich and ongoing aboriginal traditions;

(f) Ensure the commemorative integrity of national historic sites;

(g) Maintain or restore the ecological integrity of national parks; and

31 parks Canada Agency Act, SC 1998, ¢ 31.
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https://parks.canada.ca/agence-agency/lr-ar
https://laws-lois.justice.gc.ca/eng/acts/p-0.4/fulltext.html

(h) Ensure the ecologically sustainable use of national marine conservation areas [...]"*?

The Minister responsible for Parks Canada Agency is responsible for National Parks, National
Historic Sites, and National Marine Conservation Areas.*® The Parks Canada Agency is
responsible for recommending new National Parks, National Historic Sites, and National Marine

Conservation Areas for protection.®*

In-Depth: Canada National Parks Act

National Park

National Park Reserve®

National Historic Site

Canada National Parks

Canada National Parks

Canada National Parks

Legislation Act Act Act
Responsible

Government Parks Canada Agency Parks Canada Agency Parks Canada Agency
Department®

Overall Goals
and Values

Establishment

Protect parks for benefit,
education, and enjoyment
of present and future
generations (s. 4(1))

Order in Council (s. 5(1))

Protect areas proposed for
National Park where
subject to claim regarding
Aboriginal rights (s. 4(2))

Order in Council (s. 6(1))

Protect historic landmarks
and objects of national
importance (s. 42(1))

Order in Council

(s. 42(1))¥

Strength of
Protection®®

Il National Park

[l National Park

1l Natural Monument or
Feature

V Protected Landscape

Decision-
Making
Authority

Minister/Superintendent
responsible for
management (s. 8(1))

Minister can enter into
agreements with
Indigenous governments
to support (s. 10(1))

Minister must provide
opportunities for
Indigenous participation in
management (s. 12(1))

Minister/Superintendent
responsible for
management (s. 8(1))

Minister can enter into
agreements with
Indigenous governments
to support (s. 10(1))

Minister must provide
opportunities for
Indigenous participation in
management (s. 12(1))

Minister/Superintendent
responsible for
management (s. 8(1))

Minister can enter into
agreements with
Indigenous governments
to support (s. 10(1))

Minister must provide
opportunities for
Indigenous participation in
management (s. 12(1))

32 parks Canada Agency Act, SC 1998, ¢ 31.

33 1bid, ss 4(1), 6(1).

34 1bid, s 6(3).

35 The Canada National Parks Act applies to National Park Reserves as if they were National Parks.
Canada National Parks Act, SC 2000, ¢ 32, s 39.

3 Ibid, s 2(1).

37 See also Parks Canada Agency Act, SC 1998, s 2(2).

38 Based on IUCN Protected Area Cateqories (see Appendix I1).
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https://laws-lois.justice.gc.ca/eng/acts/p-0.4/fulltext.html
https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://laws-lois.justice.gc.ca/eng/acts/p-0.4/fulltext.html
https://portals.iucn.org/library/sites/library/files/documents/pag-021.pdf

In-Depth: Canada National Parks Act (Continued)

National Park

National Park

National Historic Site

Reserve®
. Prohibited (with Permitted (with G o
*
Hunting exceptions)* exceptions)* Prohibited
Fishing* With permit (with With permit (with With permit (with
9 exceptions)* exceptions)* exceptions)*®
. Prohibited (with Permitted (with L s
*
Trapping exceptions)*® exceptions)*’ Prohibited
Development
consistent with
Can develop Can develop protection of historical
telecommunications telecommunications resources™
Development and scientific and scientific Can develop

monitoring stations
(s. 15)

monitoring stations
(s. 15)

telecommunications
and scientific
monitoring stations
(s. 15)

Natural Resource

Traditional renewable
resource harvesting
allowed in certain

Traditional renewable
resource harvesting is

Traditional renewable
resource harvesting

Extraction parks by special always allowed allowed in certain
regulation (s. 17(1)) (ss. 17(1), 40) parks (ss. 17(1), 40)
Motor vehicle and off- | Motor vehicle and off-
AcCess highway vehicle highway vehicle Motor vehicle and off-

access in certain
areas (with permit)°

access in certain
areas (with permit)®!

highway vehicle

3% The Canada National Parks Act applies to National Park Reserves as if they were National Parks. Canada National
Parks Act, SC 2000, c 32, s 39.

* Indigenous hunting, fishing, and trapping (and all other traditional and cultural practices) are permitted in National
Parks and some National Historic Sites in accordance with park establishment agreements or land claim agreements
(e.g., all National Parks and National Historic Sites in Nunavut and Northwest Territories).

40 See generally National Parks Wildlife Regulations, SOR/81-401.

41 |bid. See also Canada National Parks Act, SC 2000, c 32 s 40.

42 National Historic Parks Wildlife and Domestic Animals Requlations, SOR/81-613, s 4.

43 See generally National Parks of Canada Fishing Regulations, CRC, ¢ 1120.

44 1bid. See also Canada National Parks Act, SC 2000, c 32 s 40.

45 |bid.

46 See generally National Parks Wildlife Regulations, SOR/81-401; see also e.g. Gros Morne National Park of

Canada Snowshoe Hare Regulations, SOR/2005-205.

47 |bid. See also Canada National Parks Act, SC 2000, c 32 s 40.

48 National Historic Parks Wildlife and Domestic Animals Requlations, SOR/81-613, s 4.

49 National Historic Parks General Regulations, SOR/82-263, s 36(1)(d).

50 National Parks Highway Traffic Requlations, CRC, ¢ 1126.

51 bid.
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https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://laws-lois.justice.gc.ca/eng/regulations/sor-81-401/page-1.html
https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://laws-lois.justice.gc.ca/eng/regulations/SOR-81-613/page-1.html
https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.%2C_c._1120/index.html
https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://laws-lois.justice.gc.ca/eng/regulations/sor-81-401/page-1.html
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2005-205/index.html
https://laws-lois.justice.gc.ca/eng/regulations/SOR-2005-205/index.html
https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://laws-lois.justice.gc.ca/eng/regulations/SOR-81-613/page-1.html
https://laws-lois.justice.gc.ca/eng/regulations/sor-82-263/index.html
https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.%2C_c._1126/index.html

access in certain
areas (with permit)>

In-Depth: Canada National Parks Act (Continued)

National Park

National Park
Reserve®?

National Historic Site

Outdoor recreational

Outdoor recreational

Outdoor and
interpretative

Activities Allowed ivitiag54 itiag55
activities activities recreational activities®®
Damaging or
_ _ destroying historical
Damaging or Damaging or resources, plants, or

Activities
Prohibited

destroying plants or
natural objects (unless
permitted)®’

Polluting or diverting
water (unless
permitted)>®

destroying plants or
natural objects (unless
permitted)®

Polluting or diverting
water (unless
permitted)®®

natural objects (unless
permitted)®?

Polluting or diverting
water (unless
permitted)®?

Camping (unless
permitted)®?

National Parks

National Parks are created for the “benefit, education and enjoyment” of present and future
generations and must remain “unimpaired” for this purpose.®* Cabinet can create or increase the
area of a National Park by means of an Order in Council.®

In practice, Cabinet will typically amend the Canada National Parks Act by taking an
amendment through Parliament. Once a National Park has been created, Cabinet cannot
reduce its area using an order— this would require a full legislative amendment.5¢

52 | bid.

53 The Canada National Parks Act applies to National Park Reserves as if they were National Parks.
Canada National Parks Act, SC 2000, ¢ 32, s 39.

54 “Activities and experiences” (last modified 9 November 2021), online: Parks Canada.

%5 |bid.

56 See e.g. “Cool things to do at national historic sites” (last modified 7 May 2021), online: Parks Canada.

57 National Parks General Requlations, SOR/78-213, ss 10-12.

58 |bid, ss 16-18.
59 |bid, ss 10-12.
60 |pid, ss 16-18.

61 National Historic Parks General Requlations, SOR/82-263, ss 3-4.

62 |hid, ss 7-8.
63 |bid, ss 15-16.

64 Canada National Parks Act, SC 2000, ¢ 32, s 4(1).

65 1bid, s 5(1).
66 Ibid, s 5(3).



https://laws-lois.justice.gc.ca/eng/acts/n-14.01/
https://parks.canada.ca/voyage-travel/experiences
https://parks.canada.ca/voyage-travel/conseils-tips/cool
https://laws-lois.justice.gc.ca/eng/regulations/sor-78-213/page-1.html
https://laws-lois.justice.gc.ca/eng/regulations/sor-82-263/page-1.html
https://laws-lois.justice.gc.ca/eng/acts/n-14.01/

The Minister who oversees Parks Canada (currently the Minister of Environment and Climate
Change) is responsible for managing National Parks.

When exercising this responsibility, the Minister’s priority must be maintaining or restoring
ecological integrity.®” Park management decisions made by the Minister that do not meet these
criteria could be subject to a legal challenge.

The Minister appoints a superintendent for each park, who must develop a management plan
for each National Park.®® These plans must be approved by the House of Commons and the
Senate and must be reviewed at least once every ten years.®® The planning process must
provide opportunities for Indigenous participation and collaboration as well as public
consultation “where applicable.””

National Park Reserves

National Park Reserves are created where land proposed for a National Park is subject to a
claim regarding Aboriginal rights and this claim has been accepted for negotiation by the federal
government.” Traditional renewable resource harvesting activities, such as hunting and
trapping, can be continued in National Park Reserves. These distinctions separate National
Park Reserves from National Parks."?

In addition, the establishment of a National Park Reserve is like that of a National Park: it may
occur through an Order in Council or more commonly through a legislative amendment.

Once a National Park Reserve has been created, Cabinet cannot reduce its area using an
order. Reducing the area require a full legislative amendment.”

If, down the road, the claim regarding Aboriginal rights is settled, the Governor in Council can
make one of the following orders, depending on the settlement:

(a) Remove the land from the national parks system;
(b) Change the size of the National Park Reserve; or

(c) Transform the National Park Reserve into a National Park.”

The Minister is responsible for managing National Park Reserves. When exercising this
responsibility, the Minister’s priority must be to maintain or restore ecological integrity.”

67 Ecological integrity is defined as “with respect to a park, a condition that is determined to be characteristic of its
natural region and likely to persist, including abiotic components and the composition and abundance of native
species and biological communities, rates of change and supporting processes.” Canada National Parks Act, SC
2000, ¢ 32, ss 2(1), 8.

68 |bid, ss 2(1), 11.

5 |bid, s 11.

0 1bid, s 12(1); see also “Mapping Change: Fostering a Culture of Reconciliation within Parks Canada”

71 Canada National Parks Act, SC 2000, ¢ 32, s 4(2).

72 |pid, ss 39-40.

73 bid, s 6(4).

4 1bid, s 6(2).

S 1bid, s 8 (2)
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Park management decisions made by the Minister that do not meet this priority could be subject
to a legal challenge.

One example of a National Park Reserve is the Gwaii Haanas National Park Reserve. When the
National Park Reserve was created, the Canada National Parks Act was amended to confirm
the Minister’s powers to enter into an agreement with the Council of the Haida Nation (see
Agreements section below). It also details the Minister's powers if there is a resolution of the
Haida Nation’s claims regarding Aboriginal rights and title in the Gwaii Haanas Archipelago.”

National Historic Sites

Cabinet can create a National Historic Site by an Order in Council or by legislative
amendment.”” National Historic Sites are created to commemorate national historic events, or to
protect landmarks and historical resources’® of national importance.’

Once a National Historic Site is created, the Superintendent can prohibit any activities that
threaten to harm the Site.®

National Historic Sites can be governed by the National Historic Park General Regulations and
the National Historic Parks Wildlife and Domestic Animals Regulations. National Historic Sites
can also be located within the boundaries of National Parks or National Marine Conservation
Areas and can be managed under those legal arrangements.

Agreements

Section 10 of the Canada National Parks Act allows the Minister to enter into agreements with
Indigenous governments, Indigenous organizations, and bodies established under Land Claim
Agreements, to support the management of National Parks, National Park Reserves, and
National Historic Sites.®!

76 Canada National Parks Act, SC 2000, ¢ 32, s 41.

7 Ibid, s 42; see also generally Historic Sites and Monuments Act, RSC 1985, ¢ H-4.

8 A historical resource is defined as “any work of nature or of man that is primarily of interest for its palaeontological,
prehistorical, historical, cultural, natural, scientific or aesthetic value including, but not limited to, a palaeontological,
prehistorical, historical or natural site...” National Historic Parks General Regulations, SOR/82-263, s 2.

79 Canada National Parks Act, SC 2000, ¢ 32, s 42.

80 National Historic Parks General Requlations, SOR/82-263, s 12.

81 Canada National Parks Act, SC 2000, ¢ 32, s 10(1).
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In-Depth: Canada National Marine Conservation Areas Act

Marine Conservation Area

Marine Conservation Area Reserve®

Legislation

Canada National Marine Conservation

Canada National Marine Conservation

Areas Act Areas Act
Responsible
Government Parks Canada Agency (s. 2(1)) Parks Canada Agency (s. 2(1))
Department

Overall Goals
and Values

Protect and conserve marine areas for
public benefits, education, and
enjoyment (s. 4(1))

Protect area proposed for Marine
Conservation Area where subject to claim
regarding Aboriginal rights (s. 4(2))

Establishment

Order in Council/Legislation

(s. 5(1))

Order in Council/Legislation

(s. 5(1))

Strength of
Protection®?

Ib Wilderness Area
V Protected Seascape

Ib Wilderness Area
V Protected Seascape

Decision-Making
Authority

Minister responsible for management
—can enter into agreements with
Indigenous governments and
organizations to support (s. 8)

Minister must create an advisory
committee to support management

Minister responsible for management — can
enter into agreements with Indigenous
governments and organizations to support
(s. 8)

Minister must create an advisory committee
to support management (s. 11)

(s. 11)
Hunting N/A N/A
Fishing With licence (s. 15) With licence (s. 15)
Trapping N/A N/A
Development N/A N/A

Natural Resource
Extraction

No exploration for or production of
hydrocarbons, minerals, aggregates,
or other inorganic materials (s. 13)

No exploration for or production of
hydrocarbons, minerals, aggregates, or
other inorganic materials (s. 13)

Access

Public access (with exceptions)®*

Public access (with exceptions)®

Activities Allowed

Activities consistent with management
plan (with permit) (s. 15(1))

Outdoor recreational activities®

Activities consistent with management plan
(with permit) (s. 15(1))

Outdoor recreational activities®”

82 The Canada National Marine Conservation Areas Act applies to a Marine Conservation Area Reserve as if it were

a Marine Conservation Area.

Canada National Marine Conservation Areas Act, SC 2002, ¢ 18, s 2(4).

83 Based on IUCN Protected Area Categories (see Appendix I).
84 See e.g. “National Marine Conservation Areas” (last modified 25 March 2021), online: Parks Canada.

85 | bid.
86 | bid.
87 |bid.
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Activities

Prohibited Dependent on zone (s. 4(4)) Dependent on zone (s. 4(4))

In-Depth: Canada National Marine Conservation Areas Act

The Canada National Marine Conservation Areas Act recognizes the importance of protecting
marine ecosystems to preserve biodiversity.

It also reflects instructions from Parliament to:

e “[Clonsider traditional ecological knowledge in the planning and management of marine
conservation areas, and

e [llnvolve...Aboriginal organizations, Aboriginal governments, bodies established under
land claims agreements, and other appropriate persons and bodies in the effort to
establish and maintain the representative system of marine conservation areas...”®®

Marine Conservation Areas must be managed sustainably to ensure that ecosystems are
protected, and the needs of present and future generations are met.®® Marine Conservation
Areas can include submerged lands, internal waters, waters in the territorial sea, and/or waters
in Canada’s exclusive economic zone, as well as any coastal lands or islands within Canada.*®

Marine Conservation Area

Government can create or increase the area of a Marine Conservation Area by an Order in
Council or through legislative amendment®’. Once a Marine Conservation Area is created, its
size cannot be decreased by use of an Order in Council.*?

Each Marine Conservation Area must be divided into zones, including at least one zone that
“fosters and encourages ecologically sustainable use of marine resources” and at least one
zone that “fully protects special features or sensitive elements of ecosystems.”

The Minister of Environment and Climate Change is responsible for managing Marine
Conservation Areas.®*

Within five years of creating a Marine Conservation Area, the Minister must work collaboratively
with Indigenous organizations and governments, bodies established under Land Claims
Agreements, and other organizations to prepare a management plan for the Area.®

88 Canada National Marine Conservation Areas Act, SC 2002, c 18.

89 |bid, s 4(3).

9 bid, s 5(1); see also generally Oceans Act, SC 1996, ¢ 31.

91 Canada National Marine Conservation Areas Act, SC 2002, c 18, s 7.
92 bid, s 5(1).

% bid, s 4(4).

% |bid, s 8.

9 |bid, s 9(1).
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These management plans must be reviewed at least once every ten years.?® Management plans
must be informed by principles of ecosystem management and the precautionary principle.®’
For each Marine Conservation Area, the Minister must create a management advisory
committee to provide advice on creating, reviewing, and implementing the management plan.*®

Marine Conservation Area Reserve

The Federal government can create or increase the area of a Marine Conservation Area
Reserve through the use of an Order in Council or by legislative amendment.*® If a proposed
Marine Conservation Area is under negotiation by the federal government due to an accepted
Aboriginal rights claim, a Marine Conservation Area Reserve will be created.®

Once a Marine Conservation Area Reserve is created, the Canada National Marine
Conservation Areas Act cannot be amended to decrease the size of the Area.!®! If the claim
regarding Aboriginal rights is settled, the Cabinet can make one of the following orders,
depending on the result:

(a) Remove the land from the marine conservation system; or

(b) Transform the Marine Conservation Area Reserve into a Marine Conservation Area.%?

The Minister is responsible for managing Marine Conservation Area Reserves.1%

Within five years of creating a Marine Conservation Area Reserve, the Minister must work
collaboratively with Indigenous organizations and governments, bodies established under Land
Claims Agreements, and other organizations to prepare a management plan for the Reserve.%*

These management plans must be reviewed at least once every ten years.'® Management
plans must be informed by principles of ecosystem management and the precautionary
principle.10®

For each Marine Conservation Area Reserve, the Minister must create a management advisory
committee to provide advice on creating, reviewing, and implementing the management plan.%’

% lbid, s 9(2).
9 1bid, s 9(3).
% bid, s 11.

99 Canada National Marine Conservation Areas Act, SC 2002, ¢ 18, s 6(1).
100 1bid, s 4(2).
101 |hid, ss 6(4).
102 |pid, ss 6(2).
103 |bid, s 8.

104 1bid, s 9(1).
105 1bid, s 9(2).
106 1bid, s 9(3).
107 1bid, s 11.
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https://laws-lois.justice.gc.ca/eng/acts/c-7.3/
https://laws-lois.justice.gc.ca/eng/acts/c-7.3/
https://laws-lois.justice.gc.ca/eng/acts/c-7.3/page-1.html

Agreements

To support the management of Marine Conservation Areas, the Minister can enter into
agreements with Indigenous governments, Indigenous organizations, bodies established under
Land Claims Agreements, and other persons and organizations.%®

In-Depth: Oceans Act

Marine Protected Area

Legislation Oceans Act
Government Department Department of Fisheries and Oceans (s. 2)
Overall Goals and Values Conservation and protection of marine species, resources,

and habitats (s. 35(1)

Establishment Regulation (s. 35(3)) or Ministerial Order (s. 35.1(2))
Strength of Protection®® Ib Wilderness Area
V Protected Seascape

Decision-Making Authority Minister responsible for management (s. 35(2)) — can create
advisory or management bodies to support (s. 32(c))

Hunting N/A
Fishing With licence!®
Trapping N/A
Development N/A
Natural Resource Extraction | No oil and gas exploration or development, mining, or bottom
trawling***
Access Dependent on regulation
Activities Allowed Dependent on regulation
Activities Prohibited Dumping**?

Marine Protected Area

The Minister of Fisheries and Oceans (“the Minister”) by ministerial order, or Cabinet by
regulation, can create a Marine Protected Area (MPA) for one or more of the following
purposes:!?

108 |bid, ss 8(4), 10(1).

109 Based on IUCN Protected Area Categories (see Appendix 11).

110 See e.g. “Protection Standards to better conserve our oceans” (last modified 25 April 2019), online: Department of
Fisheries and Oceans; see also generally Fisheries Act, RSC 1985, ¢ F-14.

111 “Protection Standards to better conserve our oceans” (last modified 25 April 2019), online: Department of
Fisheries and Oceans.

112 |pid.

113 Oceans Act, SC 1996, ¢ 31, s 35(1), 35(3), 35.1(2).



https://www.canada.ca/en/fisheries-oceans/news/2019/04/canada-announces-new-standards-for-protecting-our-oceans.html
https://laws-lois.justice.gc.ca/eng/acts/f-14/
https://www.canada.ca/en/fisheries-oceans/news/2019/04/canada-announces-new-standards-for-protecting-our-oceans.html
https://laws-lois.justice.gc.ca/eng/acts/o-2.4/page-1.html

(a) Protecting commercial and non-commercial fishery resources and their habitats;
(b) Conserving endangered or threatened marine species and their habitats;

(c) Protecting unique marine habitats;

(d) Conserving marine areas with high biodiversity;

(e) Protecting marine resources and habitats; and

(f) Conserving and protecting marine areas to maintain ecological integrity.**

The Minister is responsible for managing Marine Protected Areas (MPAs) and ensuring that the
network of MPAs covers important and diverse habitats.'*® If the Minister creates an MPA by
order, the MPA must be created by regulation within five years, or the order must be
cancelled.®

Emergency Marine Protected Area

By Order in Council, Cabinet can create an Emergency Marine Protected Area if the Minister
believes that a marine resource or habitat is at risk.!'’ This order expires in 90 days and is
intended for temporary protection while long-term management options are determined.!®

In-Depth: Canada Wildlife Act

National Wildlife Area
Legislation Canada Wildlife Act

Responsible Government
Department

Environment and Climate Change Canada (s. 2(1))

Conserve wildlife and habitat while supporting research
and interpretation!®

Establishment Regulation?®
Strength of Protection?! IV Habitat/Species Management Area

Minister responsible for management — can appoint
advisory committees to support (s. 3)

Hunting Prohibited (unless permitted)*?2

114 The Oceans Act defines ecological integrity as “a condition in which (a) the structure, composition and function of
ecosystems are undisturbed by any human activity; (b) natural ecological processes are intact and self-sustaining; (c)
ecosystems evolve naturally; and (d) an ecosystem’s capacity for self-renewal and its biodiversity are maintained.”

Oceans Act, SC 1996, ¢ 31, s 35(1.1).

115 Ibid, ss 35(2), 35(2.1).

116 |bid, s 35.3(1).

117 Ibid, s 36(1).

118 |bid, s 36(3).

119 “Current national wildlife areas” (last modified 30 April 2021), online: Environment and Climate Change Canada.
120 wildlife Area Regulations, CRC, ¢ 1609, s 2; see also “Current national wildlife areas” (last modified 30 April
2021), online: Environment and Climate Change Canada.

121 Based on IUCN Protected Area Categories (see Appendix 11).

122 wildlife Area Regulations, CRC, ¢ 1609, s 3(1)(b).

Overall Goals and Values

Decision-Making Authority
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https://laws-lois.justice.gc.ca/eng/acts/o-2.4/page-1.html
https://www.canada.ca/en/environment-climate-change/services/national-wildlife-areas/locations.html
https://laws-lois.justice.gc.ca/eng/regulations/c.r.c.,_c._1609/page-1.html
https://www.canada.ca/en/environment-climate-change/services/national-wildlife-areas/locations.html
https://laws-lois.justice.gc.ca/eng/regulations/c.r.c.,_c._1609/page-1.html

Fishing Prohibited (unless permitted)*®

Trapping Prohibited (unless permitted)***
Development No industrial activity (unless permitted)?®
Natural Resource Extraction No aggregate or other natural material extraction'2®

In-Depth: Canada Wildlife Act Continued

Access No vehicle access (unless permitted)*?’

Site-specific — must be conducted in a way that minimises

Activities Al N - . .
ctivities Allowed negative impacts on wildlife and wildlife habitat*?®

Agricultural or grazing activities (unless permitted)*?°
Activities Prohibited _ o )
Recreational activities (unless permitted)3°

National Wildlife Areas

The Minister of Environment and Climate Change (“the Minister”) is responsible for creating and
managing National Wildlife Areas.™®! National Wildlife Areas are created to protect wildlife and
wildlife habitats.'*

By regulation, the Minister can create a National Wildlife Area.’®** The Canadian Wildlife Service
prepares a management plan for each National Wildlife Area, which identifies permitted
activities.'®*

With Cabinet’s permission, the Minister can purchase or acquire lands to support the
conservation of wildlife, including by creating a National Wildlife Area.'3®

While staff from the Canadian Wildlife Service usually nominate sites for National Wildlife Areas,
Indigenous governments have previously submitted proposals which have been successfully
adopted for protection.®

123 |bid.

124 |bid.

125 1bid, s 3(1)(q).

126 1bid, s 3(1)(r), 3(1)(t).

127 wildlife Area Regulations, CRC, ¢ 1609, s 3(1)(1).

128 |bid, s 3.1.

129 1bid, s 3(1)(f).

130 1bid, s 3(1)(j).

131 Canada Wildlife Act, RSC 1985, c W-9, s 3.

132 “Current national wildlife areas” (last modified 30 April 2021), online: Environment and Climate Change Canada.
133 Canada Wildlife Act, RSC 1985, c W-9, s 3.

134 “Environment Canada’s Protected Areas Network” (last visited 12 May 2022), online: Hinterland Who’s Who.

135 Canada Wildlife Act, RSC 1985, ¢ W-9, s 9(1).

136 “Environment Canada’s Protected Areas Network” (last visited 12 May 2022), online: Hinterland Who’s Who; see
also “Edéhzhie Protected Area” (last modified 9 December 2020), online: Environment and Climate Change Canada.
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https://laws-lois.justice.gc.ca/eng/regulations/c.r.c.,_c._1609/page-1.html
https://laws-lois.justice.gc.ca/eng/acts/w-9/page-1.html
https://www.canada.ca/en/environment-climate-change/services/national-wildlife-areas/locations.html
https://laws-lois.justice.gc.ca/eng/acts/w-9/page-1.html
https://hww.ca/en/issues-and-topics/environment-canadas.html
https://laws-lois.justice.gc.ca/eng/acts/w-9/page-1.html
https://hww.ca/en/issues-and-topics/environment-canadas.html
https://www.canada.ca/en/environment-climate-change/services/national-wildlife-areas/locations/edehzhie.html

Migratory Bird Sanctuaries

The Minister of Environment and Climate Change can, by regulation, establish and manage
Migratory Bird Sanctuaries™’. This is part of implementing the 1916 Migratory Birds Convention
with the United States. This convention focusses on protecting migratory birds (both individuals
and populations), their eggs and nests, and habitats (on federal lands), from disturbance and
hunting.'® This also may indirectly conserve other animal and plant habitats.

Migratory Bird Sanctuaries are typically established on unceded/Crown lands but also may be
established on private lands, all with the consent of the owner (federal or provincial department,
Indigenous, or private)™*°. The Canadian Wildlife Service can manage activities on sanctuaries,
such as enhancing habitat, monitoring, research, conducting inspections, and enforcing
regulations.'*°

While Migratory Bird Sanctuaries are largely a federal program, some arrangements with
Indigenous communities may be made where they own, use, or co-manage these areas,
potentially as IPCAs.

Updates to the international Convention acknowledge the value of Indigenous knowledge,
practices, and institutions.'*! The rules regarding closed seasons and harvesting restrictions are
determined by the regulations outlined in treaties, land claims agreements, self-government
agreements, and co-management agreements made with Indigenous Peoples.'#?

Under the Migratory Birds Convention Act the Minister can change or suspend the application of
the regulations for conservation purposes. **3 In addition, permits can be issued for Indigenous
applications. ** In northern Canada, Indigenous Peoples have the right to carry firearms in
Migratory Bird Sanctuaries for traditional hunting and trapping purposes.'#

Anyone, including Indigenous Peoples or individuals, can be appointed as game officers, and
the Minister’s permitting and enforcement powers can be delegated to any government or
person in Canada.*®

137 Migratory Birds Convention Act, 1994, S.C. 1994, ¢.22 [MBCA], s.12(1)(i).

138 |pid, S.C. 1994, c.22, s.4

139 Gray, P.A., D. Paleczny, T.J. Beechey, B. King, M. Wester, R.J. Davidson, S. Janetos, S.B. Feilders,
and R.G. Davis. 2009. Ontario’s Natural Heritage Areas: Their Description and Relationship to the IUCN
Protected Areas Classification System (A Provisional Assessment). Queen’s Printer for Ontario,
Peterborough, Ontario, pp.132-133.

140 https://hww.ca/en/issues-and-topics/environment-canadas.html (last visited May 11, 2023).

141 MBCA, Schedule, amending Protocol, Article Il principles, means and s.4, among others.

142 | bid.

143 MBCA, s.12(1)(K).

144 Migratory Bird Sanctuary Regulations, C.R.C., c. 1036, ss.9-10+.

145 https://hww.ca/en/issues-and-topics/environment-canadas.html (last visited May 11, 2023).

146 MBCA, ss. 6(1) and 11.1; Migratory Bird Sanctuary Regulations, C.R.C., c. 1036, ss.9-10.
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https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-countries-regions/north-america/canada-united-states-protecting-migratory-birds.html
https://laws.justice.gc.ca/eng/acts/M-7.01/
https://laws.justice.gc.ca/eng/acts/M-7.01/
https://hww.ca/en/issues-and-topics/environment-canadas.html
https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.,_c._1036/page-1.html
https://hww.ca/en/issues-and-topics/environment-canadas.html
https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.,_c._1036/page-1.html

Alberta
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Overview

Alberta legislation includes nine different types of protected area designation:
1. Provincial Parks,

Wildland Provincial Parks,

Provincial Recreation Areas,

Section 7 Designations,

Wilderness Areas,

Ecological Reserves,

Natural Areas,

Heritage Rangelands, and

© ® N OO~

Heritage Sites.

The first three charts in this section evaluate each of these seven designations based on the
Indigenous Circle of Experts’ (ICE) three characteristics of Indigenous Protected and Conserved
Areas (IPCAs). These charts also identify some overall advantages and disadvantages of each
designation for creating IPCAs.

None of the Alberta protected area designations grant opportunities for Indigenous leadership in
land management. For many protected area designations in Alberta law, the potential for
Indigenous co-management is not clear. Despite this, Mikisew Cree First Nation is currently in
negotiations with the provincial government to create and jointly manage Kitaskino Nuwenéné
Wildland Provincial Park.

Following this survey, this section offers detail on each of the nine protected areas. The charts
in this section present information on permitted and prohibited activities in each area. The charts
also outline the process for creating each protected area designation.
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https://www.albertaparks.ca/parks/north/kitaskino-nuwen%C3%ABn%C3%A9-wpp/
https://www.albertaparks.ca/parks/north/kitaskino-nuwen%C3%ABn%C3%A9-wpp/

Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
Alberta Provincial Parks Act

. Provincial .
Provincial Park V\/_lldl_and Regreaf[:i:n Se_ctlon_7
Provincial Park Area Designation
Legislation Provincial Parks | Provincial Parks | Provincial Parks | Provincial Parks
Act Act Act Act
IPCA
Characteristic
#1: Indigenous- No No No No
led
IPCA Established by Established by Established by :
Characteristic order — less order — less order — less ESt?bI.'Shedl by
#2: Long-term permanent than | permanent than | permanent than regulation = hess
commitment to in an Act or in an Act or in an Act or perr_nanentt an
. . : . in an Act
conservation regulation regulation regulation
IPCA
Characteristic Unclear Unclear
#3: Elevate authority Potential for joint authority Potential for joint
Indigenous regarding joint or | management | regarding jointor | management
rights and co-management co-management
responsibilities
Supports human
Strong baseline | Strong baseline engagement Flexible
Advantages : . : :
protections protections with the protections
environment
Supports some
Supports some Focus on industrial
Disadvantages industrial protectio_n to the resource Tempor_ary
resource exclusion of extraction protection
extraction humans Focused on
recreation
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Overview Continued:

Wilderness Ecological Natural Area Heritage
Areas Reserve Rangeland
Wilderness Areas, Wilderness Wilderness Wilderness
Ecological Areas, Ecological | Areas, Ecological | Areas, Ecological
L Reserves, Natural | Reserves, Natural | Reserves, Natural | Reserves, Natural
Legislation Areas and Areas and Areas and Areas and
Heritage Heritage Heritage Heritage
Rangelands Act Rangelands Act Rangelands Act Rangelands Act
IPCA
Characteristic NoO No No NoO
#1: Indigenous-
led
IPCA I'”C.'“de.d in Established by | Establishedby | Established by
egislation —
order — less order — less

Characteristic
#2: Long-term
commitment to

requires legislative
amendment to

order — less
permanent than
regulation or in an

permanent than
regulation or in an

permanent than
regulation or in an

_ remove
conservation protections Act Act Act
ch IPCA_ : Minister can allow | Minister can allow | Minister can allow | Minister can allow
s ;%Ttensnc “other persons” to | “other persons” to | “other persons” to | “other persons” to
| d evate carry out carry out carry out carry out
:i]g;\gtgr;:ijs management management management management
iy rograms rograms rograms rograms
responsibilities prog prog prog prog
Protect largely Focused on
Advantages Strict protections | Strict protections undeveloped ecosystem
areas preservation
Focused on FOCUSGO_l on Largely privately-
Disadvant Authority to create | protection to the recreation owned and
ISadvantages no longer exists exclusion of Protect relatively focused on
humans small areas grazing

Overview Continued:

Heritage Site

Legislation

Historical Resources Act

IPCA Characteristic #1: Indigenous-led

No

IPCA Characteristic #2: Long-term

commitment to conservation

Established by order — less permanent than

regulation or in an Act

IPCA Characteristic #3: Elevate Indigenous

rights and responsibilities

Can appoint committee or cooperate with
organizations to support management

Advantages

Flexible and strong protections

Disadvantages

Must meet historical criteria

Development to support interpretation and

education supported
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In-Depth: Provincial Parks Act

BolLLLEN e Provincial Recreation SRE] 1
Provincial Park Provincial A Designation
rea 147
Park
L Provincial Parks Provincial L Provincial
Legislation Act Parks Act Provincial Parks Act Parks Act
Responsible Environment Environment . Environment
Government and Parks and Parks | Environmentand Parks |7 b
Department!4®
Preserve natural Przzfuer';vle
and_ cultural heritage and Mamtz?un areas for Dependent
heritage for ) recreational use and
Overall Goals provide . on terms of
present and ooportunities enjoyment by present Desianation
and Values future P : and future generations 9
. for compatible (s.7)
generations back (s. 4)
(s. 3) ackcountry
: recreation*®

partnerships’®?

. Order in Council Order in . . e
Establishment (s. 6(1)) Council® Order in Council Regulation
Dependent
Strength of Il National Park Ib Wilderness Protected area with on terms of
Protections2 Area recreational focus Designation
(s.7)
Decision- Minister Minister
Making - responsible for ol
Authority Mlnls_ter management i . responsibie
responsible for and protection Minister responsible for for
management (g 4.1) management and management
and protection " protection (s. 4.1) and
(s. 4.1) Potential for (F;LOtjC;'O%

147 See generally Provincial Parks Act, RSA 2000, ¢ P-35, s 7; Provincial Parks (Section 7 Declaration) Regulation,

Alta Reg 166/2011.

148 “Ministry of Environment and Parks” (last visited 11 Can 2022), online: Government of Alberta.

149 “Parks System” (1 November 2018), online: Alberta Parks.
150 Provincial Parks (General) Regulation, Alta Reqg 102/1985, s 1(n).

151 provincial Parks Act, RSA 2000, c P-35, s 7; Provincial Parks (Section 7 Declaration) Regulation, Alta Req

166/2011.

152 Based on IUCN Categories of Protected Areas (see Appendix I).
153 gee e.g. “Decision to Establish Kitaskino Nuwenéné Wildland Provincial Park” (30 March 2022), online: Alberta

Parks <albertaparks.ca/albertaparksca/about-us/public-engagement/archives/kitaskino-nuwen%C3%ABn%C3%A9-
wildland-provincial-park/>.
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https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-166-2011/latest/alta-reg-166-2011.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-166-2011/latest/alta-reg-166-2011.html
https://www.alberta.ca/environment-and-protected-areas.aspx
https://albertaparks.ca/albertaparksca/management-land-use/parks-system/
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-166-2011/latest/alta-reg-166-2011.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-166-2011/latest/alta-reg-166-2011.html

In-Depth: Provincial Parks Act (Continued)

Wildland " . :
. . Provincial Recreation Section 7
Provincial Park Provincial Area Designation
Park
Generally . Dependent on
_ prohibited (with o 155 Generqlly prohibited terms of
Hunting With licence (with some . :
some exceptions)1s® designation
exceptions)* (s. 7)
With licence (in With licence o . With licence
. With licence (in most :
o most water (in most water . (in most water
Fishing®®’ : . water bodies and :
bodies and bodies and bodies and
watercourses)
watercourses) watercourses) watercourses)
Dependent on
_ . . , . , , terms of
Trapping'®® With permit With permit With permit designation
(s.7)
Construction with q
Construction with | Construction permit (s. 9.1(1))** De?;?nser;:c on
Development permit (s. with permit (s. Can be intensively designation
9.1(1)) 9.1(1)) developed for (5. 7)
recreational use!®?
No removal of
natural materials | No removal of | No removal of natural
unless permitted natural materials unless Dependent on
Natural (S. 10.1)163 ma‘[erials permitted S. 10.1)165 terms of
E)?t?glcjtrig(ral Mining and sand unless Mining and sand and | designation (s.
and gravel permitted gravel extraction with 7)
extraction with (s.10.1) permit'6®
permitté4

154 “Hunting” (17 August 2020), online: Alberta Parks.

155 Alberta Parks notes that “[e]xisting rights of Indigenous peoples are respected in all Wildland Provincials Parks,
which remain open to hunting, trapping, fishing and other traditional use activities.”

“Decision to Establish Kitaskino Nuwenéné Wildland Provincial Park” (30 March 2022), online: Alberta Parks.

156 “Hunting” (17 August 2020), online: Alberta Parks.

157 “Activities” (18 February 2021), online: Alberta Parks.

158 “Natural Resources” (1 November 2018), online: Alberta Parks; “Program Policy for Managing Fur Trapping in
Alberta’s Parks and Protected Areas” (10 September 2003), online (pdf): Government of Alberta.

159 See also Provincial Parks (Dispositions) Regulation, Alta Req 241/1977, s 2.1(1).

160 |pid, s 2.1(1).

161 |pid, s 2.1(1).

162 “| egislation and Regulations” (28 October 2020), online: Alberta Parks.

163 See also Provincial Parks (General) Requlation, Alta Req 102/1985, ss 14, 14.1.

164 provincial Parks (Dispositions) Requlation, Alta Req 241/1977, ss 28, 58, 61.

165 See also Provincial Parks (General) Requlation, Alta Req 102/1985, ss 14, 14.1.

166 provincial Parks (Dispositions) Requlation, Alta Req 241/1977, ss 28, 58, 61.
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https://albertaparks.ca/hunting/
https://www.albertaparks.ca/albertaparksca/about-parks/public-engagement/archives/kitaskino-nuwen%C3%ABn%C3%A9-wildland-provincial-park/
https://albertaparks.ca/hunting/
https://albertaparks.ca/albertaparksca/visit-our-parks/activities/
https://albertaparks.ca/albertaparksca/management-land-use/land-use-administration/natural-resources/
https://open.alberta.ca/dataset/31f07e38-7020-41ed-8c78-3d864a7f02e5/resource/99e82642-90ae-47b5-8db2-3b50a34b2fe2/download/2003-approved-policy-trapping-in-parks.pdf
https://open.alberta.ca/dataset/31f07e38-7020-41ed-8c78-3d864a7f02e5/resource/99e82642-90ae-47b5-8db2-3b50a34b2fe2/download/2003-approved-policy-trapping-in-parks.pdf
https://www.canlii.org/en/ab/laws/regu/alta-reg-241-1977/latest/alta-reg-241-1977.html
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-241-1977/latest/alta-reg-241-1977.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-241-1977/latest/alta-reg-241-1977.html

In-Depth: Provincial Parks Act (Continued)

Wildland . : :
. . Provincial Recreation Section 7
Provincial Park Prolglell?lflal Area Designation
Motor and off- Motor and off- Motor and off-highway Dependent on
Access highway vehlcle hlghway vehicle access with t_erms_ of
access with vehicle access ermitle® designation (s.
permitt®’ with permit'e® P 7)
Compatible
outdoor Compatible outdoor
recreation, recreation, heritage
heritage tourism, Backcogntry tourism, and natural
and rjatural recreation, heritage appreciation
herltggt(_a egotgurls[n, activities!" Dependent on
Activities appreciation | and acveniure ati - terms of
Allowed activities” activities'2 Cultivation, haying, designation
o o grazing, constructing s. 7)
Cultivation, Scientific. and operating pipeline -
haying, grazing, researc_:h (with | or utilities with permitt’s
constructing and | exceptions)'’® o _
or utilities with exceptions)*’®
permitt’t
Interfering with
Interfering with | Plant or animal
plant or animal life (ynleslsm Interfering with plant or
o life (unless permitted) animal life (unless Dependent on
Activities permitted)”” Destroying or permitted)*&° terms of
Prohibited _ d ina land . _ designation
Destroying or amaging land | pestroying or damaging (s. 7)
damaging land (s. 10) land (s. 10)
(s. 10) Granting
dispositions!™®

167 provincial Parks (General) Regulation, Alta Reg 102/1985, ss 26-27.

168 |bjd, ss 26-27.

169 |bid, ss 26-27.

170 “|_egislation and Regulations” (28 October 2020), online: Alberta Parks.

171 provincial Parks (Dispositions) Requlation, Alta Req 241/1977, ss 29-33, 35, 38, 47, 54, 74, 78, 80.

172 “|_egislation and Regulations” (28 October 2020), online: Alberta Parks.

173 Provincial Parks (General) Regulation, Alta Reg 102/1985, s 45(1).

174 “|_eqgislation and Regulations” (28 October 2020), online: Alberta Parks.

175 provincial Parks (Dispositions) Requlation, Alta Req 241/1977, ss 29-33, 35, 38, 47, 54, 74, 78, 80.

176 Provincial Parks (General) Regulation, Alta Reg 102/1985, s 45(1).

177 Provincial Parks Act, RSA 2000, ¢ P-35, s 9.2; Provincial Parks (General) Regulation, s 45(1).

178 |bid

179 In a Wildland Provincial Park, the Minister may not allow the following activities: mineral exploration, mining,
agriculture, haying, grazing, constructing summer cabins, constructing or operating pipelines, sand or gravel
extraction, and constructing or operating utilities. Provincial Parks (Dispositions) Regulation, Alta Req 241/1977, s
2.1(2).

180 Provincial Parks Act, RSA 2000, ¢ P-35, s 9.2; Provincial Parks (General) Regulation, s 45(1).

30


https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/regu/alta-reg-241-1977/latest/alta-reg-241-1977.html
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/regu/alta-reg-241-1977/latest/alta-reg-241-1977.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-241-1977/latest/alta-reg-241-1977.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html

Provincial Parks

The Minister of Environment and Parks (“the Minister”) is responsible for managing Provincial
Parks for five purposes:*8!

(1) To preserve Alberta’s natural heritage;*®?

(2) To conserve and manage plants and wildlife;

(3) To protect landscapes and natural objects of interest or importance;
(4) To support outdoor recreation, education, and nature appreciation; and

(5) To ensure Provincial Parks are protected for present and future generations.8

Cabinet can create a Provincial Park, and increase or decrease a park’s area, by Order in
Council .18

The Minister can purchase or acquire land to create or increase the size of a Provincial Park,
with Cabinet’s approval.'®

A Provincial Park can additionally be classified as a Wildland Provincial Park.'8 Alberta Parks
clarifies that Provincial Parks have a “greater range of facilities” and greater road access than
Wildland Provincial Parks.*8’

Recreation Areas

By Order in Council, Cabinet can create a Recreation Area to support outdoor recreation
opportunities for present and future generations.'® The Minister is responsible for managing
Recreation Areas.'® Cabinet can increase or decrease the size of a Recreation Area by
order.’®® With Cabinet’s permission, the Minister can purchase or acquire land to create or
increase a Recreation Area’s size.'%!

Section 7 Designations

By regulation, the Minister can protect an area under section 7 of the Provincial Parks Act,
which allows the government to protect lands while deciding whether the lands will be used to
create or expand a Provincial Park or Recreation Area.®?

181 Provincial Parks Act, RSA 2000, ¢ P-35, s 4.1(a).

182 The Act defines natural heritage as “natural landscapes and features and the ecosystems, ecological processes
and biological diversity and the related cultural attributes that those landscapes and features include.” Provincial
Parks Act, RSA 2000, c P-35, s 1(2)(i).

183 |bid, s 3.

184 |bid, s 6(1)(a).

185 |bid, s 5(1).

186 Provincial Parks (General) Regulation, Alta Reqg 102/1985, s 1(n).

187 “|_egislation and Regulations” (28 October 2020), online: Alberta Parks.

188 Provincial Parks Act, RSA 2000, ¢ P-35, ss 4, 6(1)(a).

189 |bid, s 4.1(a).

190 1bid, s 6(1)(b).

191 1bid, s 5(1).

192 |bid, s 7.
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https://open.alberta.ca/publications/p35
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-102-1985/latest/alta-reg-102-1985.html
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-35/latest/rsa-2000-c-p-35.html

In this instance, the land is temporarily protected so that it is not negatively impacted or harmed
while long-term decisions are being made.

Agreements

While the Provincial Parks Act does not expressly support shared management or decision-
making authority, the Government of Alberta collaborated with Indigenous communities to
establish Kitaskino Nuwenéné Wildland Provincial Park.

Originally proposed by the Mikisew Cree First Nation, the Park supports traditional uses and
cultural wellbeing and protects cultural keystone species, including the Ronald Lake bison
herd.'®® A cooperative management approach has yet to be developed, but Alberta Parks and
interested Indigenous communities and organizations are currently engaged in a collaborative
planning process (at the time of publication).

Alberta Parks notes that objectives of this approach could include:
e Maintaining and supporting traditional use activities;
e Protecting and preserving traditional use sites, cultural areas, and historic resources;
e Exploring economic and employment opportunities; and

e Potential Indigenous Guardian Program opportunities.'%

193 “Decision to Establish Kitaskino Nuwenéné Wildland Provincial Park” (30 March 2022), online: Alberta Parks.
194 bid.
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https://www.albertaparks.ca/albertaparksca/about-parks/public-engagement/archives/kitaskino-nuwen%C3%ABn%C3%A9-wildland-provincial-park/

In-Depth: Wilderness Areas, Ecological Reserves, Natural Areas and
Heritage Rangelands Act

N/A198

Order in Council

Wilderness Ecological Heritage
Area Reserve Naituel s Rangeland®®
Wilderness Wilderness Wilderness Wilderness
Areas, Areas, Areas, Areas,
Ecological Ecological Ecological Ecological
Legislation Reserves, Reserves, Reserves, Reserves,
Natural Areas Natural Areas Natural Areas Natural Areas
and Heritage and Heritage and Heritage and Heritage
Rangelands Act | Rangelands Act | Rangelands Act | Rangelands Act
Responsible Environment Environment Environment Environment
Government and Parks and Parks and Parks and Parks
Department!®
. Protect sensitive
Protect unique -
D or scenic
Protect natural and significant Preserve
) . ecosystems .
heritage while ecosystems while sunportin rangeland using
Overall Goals supporting while supporting low intgrr:sit 9 grazing to
and Values sustainable scientific y maintain
outdoor
outdoor research and . grassland
97 : recreation and
recreation education (s. d . ecology (s. 4.1)
4(1)) education
(s. 4.01(2))

Order in Council

Order in Council

Establishment (s. 4(2)) (s. 4.01(1)) (s. 4.1)
Vi Protected
Strength of Ib Wilderness la Strict Nature Ib Wilderness su s?arl?nz\tl)vliéhu se
Protection% Area Reserve Area of natural
resources

195 Heritage Rangelands may be created on private lands. In these cases, recreational access is permitted only with
permission from the landowner.
See “Legislation and Regulations” (28 October 2020), online: Alberta Parks.

196 1bid.
197 1bid.

198 The Wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act simply states that “[t]he

areas of land described in the Schedule are established as wilderness areas.” The authority to create a new
Wilderness Area does not currently exist.
See Wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, c W-9, s 3;

“Parks and Protected Areas’ (last visited 12 May 2022), online: Canadian Parks and Wilderness Society Northern

Alberta Chapter.

199 Based on IUCN Protected Area Categories (see Appendix 11).
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https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-w-9/latest/rsa-2000-c-w-9.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-w-9/latest/rsa-2000-c-w-9.html
https://cpawsnab.org/parks-protected-areas/

In-Depth: Wilderness Areas, Ecological Reserves, Natural Areas and
Heritage Rangelands Act (Continued)

Decision-Making
Authority

Wilderness Ecological Natural Area Heritage
Area Reserve Rangeland
Minister Minister Minister Minister
responsible for responsible for responsible for responsible for
management — | management— | management— | management —

can allow other

persons to carry
out management
programs (s. 5)

can allow other

persons to carry
out management
programs (s. 5)

can allow other

persons to carry
out management
programs (s. 5)

can allow other

persons to carry
out management
programs (s. 5)

Hunting Prohibited Prohibited Wltlzvl\;i?[ﬁnce Dependent on
201
(s. 8(1)(b)) (s. 8(1)(b)) exceptions)?® access
_ Prohibited Prohibited I 202 Dependent on
Fishing (s. 8(1)(C)) (s. 8(1)(C)) With licence access?®
. Prohibited Prohibited : 204 Dependent on
Trapping (s. 8(1)(b)) (s. 8(1)(b)) With permit access?
| No development | No development Largely Vﬁ%nsgfrﬁﬂcg
Development allowed (s. 7(3)) | allowed (s. 7(3)) | undeveloped?®® 8?1)(k)) '
No timber No timber
; harvesting,
harvesting, petroleum or . . )
Natural petroleum or natural aas Timber Mining (with
Resource natural gas extractio?] or harvesting (with permit) (s.
Extraction extr_ac_:tion, or mining (V\;ith permit) (s. 7.1) 7.2(2))
ny?l")]?a)()s ' exceptions)
(ss. 6(3), 7)

200 “Hunting” (17 August 2020), online: Alberta Parks.

201 “| egislation and Regulations” (28 October 2020), online: Alberta Parks; see also “Alberta’s Guide to Qutdoor
Recreation on Provincial Crown Land” (2020) at 14, online (pdf): Government of Alberta.

202 “| egislation and Regulations” (28 October 2020), online: Alberta Parks.

203 |hid; see also “Alberta’s Guide to Outdoor Recreation on Provincial Crown Land” (2020) at 14, online (pdf):

Government of Alberta.

204 ©2021-2022 Alberta Guide to Trapping Regulations” (2021) at 13, online (pdf): Government of Alberta.

205 “| egislation and Regulations” (28 October 2020), online: Alberta Parks; see also “Alberta’s Guide to Outdoor

Recreation on Provincial Crown Land” (2020) at 14, online (pdf): Government of Alberta.

206 “| egislation and Regulations” (28 October 2020), online: Alberta Parks.
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https://albertaparks.ca/albertaparksca/visit-our-parks/activities/hunting/
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://open.alberta.ca/dataset/810a319f-cf53-47dd-8256-63014c85d140/resource/41e77c17-8369-4b6a-a0d9-dfd549bb1159/download/aep-guide-to-outdoor-recreation-on-crown-land-2020-0831.pdf
https://open.alberta.ca/dataset/810a319f-cf53-47dd-8256-63014c85d140/resource/41e77c17-8369-4b6a-a0d9-dfd549bb1159/download/aep-guide-to-outdoor-recreation-on-crown-land-2020-0831.pdf
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://open.alberta.ca/dataset/810a319f-cf53-47dd-8256-63014c85d140/resource/41e77c17-8369-4b6a-a0d9-dfd549bb1159/download/aep-guide-to-outdoor-recreation-on-crown-land-2020-0831.pdf
https://albertaregulations.ca/2021-22-Alberta-Trapping-Regulations.pdf
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://open.alberta.ca/dataset/810a319f-cf53-47dd-8256-63014c85d140/resource/41e77c17-8369-4b6a-a0d9-dfd549bb1159/download/aep-guide-to-outdoor-recreation-on-crown-land-2020-0831.pdf
https://open.alberta.ca/dataset/810a319f-cf53-47dd-8256-63014c85d140/resource/41e77c17-8369-4b6a-a0d9-dfd549bb1159/download/aep-guide-to-outdoor-recreation-on-crown-land-2020-0831.pdf
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/

In-Depth: Wilderness Areas, Ecological Reserves, Natural Areas and
Heritage Rangelands Act (Continued)

Wilderness Ecological Heritage
Area Rese%ve M Al Rangelgnd
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Activities resSe(ZrGCHr;uf(lv?/ith exceptions) outdoor Livestock
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P ' research and 4.01)
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or natural objects (unless or natural
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Acti\_/it_ies (s. 8(1)(f) Destroying or water, plants, or (s. 8(1)(F)
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Destroying or
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animals (unless

permitted) (s.

10)

damaging land,
water, plants, or
animals (unless
permitted) (s.
10)

Camping (s.
8(1)(1))

permitted) (s.
10)

Destroying or
damaging land,
water, plants, or
animals (unless

permitted) (s.

10)

The Wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act

(referred to below as ‘the Act’) recognizes that protecting the natural environment for the benefit
and enjoyment of future generations is in the public interest.?!® To achieve this goal, the Act

creates four types of protected areas:

(1) Wilderness Areas

(2) Ecological Reserves

207 “|_egislation and Regulations” (28 October 2020), online: Alberta Parks.

208 |hid; see also “Alberta’s Guide to Outdoor Recreation on Provincial Crown Land” (2020) at 14, online (pdf):

Government of Alberta.

209 “| egislation and Regulations” (28 October 2020), online: Alberta Parks.

210 \wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, ¢ W-9.



https://kings-printer.alberta.ca/1266.cfm?page=W09.cfm&leg_type=Acts&isbncln=9780779840274
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://open.alberta.ca/dataset/810a319f-cf53-47dd-8256-63014c85d140/resource/41e77c17-8369-4b6a-a0d9-dfd549bb1159/download/aep-guide-to-outdoor-recreation-on-crown-land-2020-0831.pdf
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://kings-printer.alberta.ca/1266.cfm?page=W09.cfm&leg_type=Acts&isbncln=9780779840274

(3) Natural Areas

(4) Heritage Rangelands

The Minister of Environment and Parks (referred to below as ‘the Minister’) can carry out
programs or measures to support the protection and management of the four types of protected
areas.?!

Wilderness Areas

The legislative authority to create new Wilderness Areas no longer exists. However, Wilderness
Areas have been created to protect natural ecosystems while “providing opportunities for non-
consumptive, nature-based outdoor recreation.”*? Alberta Parks notes that Alberta’s three
Wilderness areas “are among the most strictly protected areas in Canada.”?*?

Ecological Reserves

By Order in Council, Cabinet can create an Ecological Reserve on any land that is:
(a) “...suitable for scientific research associated with the studies of natural ecosystems;”
(b) Representative of Alberta’s natural ecosystems;

(c) “...an example of an ecosystem that has been modified by humans and that offers an
opportunity to study the recovery of the ecosystem from that modification;”

(d) Home to rare or endangered native species; or

(e) Home to unique or rare biological or physical features.?*

Ecological Reserves are created to strictly preserve and maintain natural ecosystems.?%®

Natural Areas
By Order in Council, Cabinet can create a Natural Area to:
(a) Protect sensitive or scenic ecosystems; and
(b) Protect ecosystems in their natural state for public use and benefit, including nature
appreciation, low-intensity outdoor recreation, and education.?®

Natural Areas usually protect small areas of land and have few public facilities.?’

Heritage Rangelands

By order, Cabinet can create a Heritage Rangeland to protect and maintain grasslands through
sustainable grazing practices.?'8

211 Wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, ¢ W-9, s 5.

212 %) egislation and Regulations” (28 October 2020), online: Alberta Parks.

213 | bid.

214 wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, ¢ W-9, s 4(1).
215 “| egislation and Regulations” (28 October 2020), online: Alberta Parks.

216 wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, c W-9, s 4.01(1).
217 “| egislation and Regulations” (28 October 2020), online: Alberta Parks.

218 Wwilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, ¢ W-9, s 4.1.
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https://kings-printer.alberta.ca/1266.cfm?page=W09.cfm&leg_type=Acts&isbncln=9780779840274
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-w-9/latest/rsa-2000-c-w-9.html
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-w-9/latest/rsa-2000-c-w-9.html
https://albertaparks.ca/albertaparksca/management-land-use/legislation-regulations/
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-w-9/latest/rsa-2000-c-w-9.html

Agreements

The Act does not directly state that shared decision-making or authority is supported, but the
Minister can allow “other persons” to carry out programs or measures to support the protection
and management of Wilderness Areas, Ecological Reserves, Natural Areas, and Heritage
Rangelands. Allowing “other persons” to support the management of these areas creates a
potential space for Indigenous leadership.?*°

In-Depth: Historical Resources Act

Historic Site
Legislation Historical Resources Act
Responsible Government
Department?20 Culture and Status of Women

Preserve historical resources while supporting their study,

Overall Goals and Values interpretation, and appreciation (s. 2)

Establishment Ministerial Order (s. 20(1))

1l Natural Monument or Feature

Strength of Protection?!
g V Protected Landscape

Minister responsible for management — can appoint
Decision-Making Authority committee (s. 8(1)) or cooperate with organizations (s. 16(h))

to support

Hunting Site-specific???
Fishing Site-specific (s. 22(d)(ii))

Trapping Site-specific®®
Development Site-specific (s. 22(d)(ii))
Natural Resource Extraction Site-specific (s. 22(d)(ii))
Access Site-specific (s. 22(d)(ii))
Activities Allowed Site-specific (s. 22(d)(ii))

Altering, disturbing, or destroying the site (unless permitted)

Activities Prohibited
(s. 20(9)(a))

The Historical Resources Act defines a Historic Resource as “any work of nature or of humans
that is primarily of value for its palaeontological, archaeological, prehistoric, historic, cultural,
natural, scientific or esthetic structure including...a palaeontological, prehistoric, historic or
natural site, structure or object.”??

219 Wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, ¢ W-9, s 5.
220 “Ministry of Culture and Status of Women” (last visited 12 May 2022), online: Government of Alberta.

221 Based on IUCN Protected Area Categories (see Appendix I1).

222 Historical Resources Act, RSA 2000, ¢ H-9, s 22(d)(ii); see also generally Wildlife Act, RSA 2000, ¢ W-10.
223 |bid.

224 Historical Resources Act, RSA 2000, ¢ H-9, s 1(e).
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https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-h-9/latest/rsa-2000-c-h-9.html
https://kings-printer.alberta.ca/1266.cfm?page=W09.cfm&leg_type=Acts&isbncln=9780779840274
https://www.alberta.ca/culture.aspx
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-h-9/latest/rsa-2000-c-h-9.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-w-10/latest/rsa-2000-c-w-10.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-h-9/latest/rsa-2000-c-h-9.html

A Historic Site is “any site that includes or consists of an [Historic Resource]...and includes a
prehistoric, historic or natural site....”?®

By ministerial order, the Minister of Culture and Status of Women (“the Minister”) can create a
Historic Site in the public interest??® and purchase or acquire a site to support its protection.?*’

Agreements

The Minister can appoint a committee to support in exercising their responsibilities under the
Historical Resources Act,??® and can cooperate with “other agencies, societies or persons” to
carry out a program that is “likely to promote or enhance the preservation [or] protection of”
Historic Sites.??®

225 Historical Resources Act, RSA 2000, ¢ H-9, s 1(f).
226 |hid, ss 16(a), 20(1).

227 1hid, s 5.

228 |bid, s 8(1).

229 |pid, s 16(h).
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British
Columbia
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Overview

British Columbia (B.C.) legislation includes four different types of protected area designation:
provincial parks, conservancies, recreation areas, and ecological reserves. Provincial parks are
further divided into several classes and categories, based on their purpose, level of protection,
and permitted activities.

The first chart in this section evaluates each of these four designations based on the Indigenous
Circle of Experts’ (ICE) three characteristics of Indigenous Protected and Conserved Areas
(IPCAs). It also identifies some overall advantages and disadvantages of each designation for
IPCA creation.

None of the designations allow for Indigenous leadership in managing IPCAs. However,
conservancies are specifically created to address Indigenous interests in conservation and
include opportunities for co-management agreements.

Conservancies were introduced in 2006 when Coastal First Nations negotiated a change to the
provincial Parks Act. This landmark negotiation ensures priority is given to First Nations’
interests. Areas where parks overlapped with traditional territories of First Nations became
conservancies. Conservancies protect cultural heritage and safeguard traditional knowledge
and practices.

The B.C. government recently passed the Declaration of the Rights of Indigenous Peoples Act
(DRIPA) into law (2019). This section considers the implications of DRIPA for IPCAs. This
section also delves into each of the four protected area designations in more detail. The charts
in this section present information on what activities are permitted and prohibited in each area.
The charts also outline the process for creating each protected area designation. Additional
designations, such as heritage sites and wildland areas, are briefly described.
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https://coastalfirstnations.ca/our-land/land-stewardship/conservancies/
https://www2.gov.bc.ca/gov/content/governments/indigenous-people/new-relationship/united-nations-declaration-on-the-rights-of-indigenous-peoples

Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
British Columbia Park Act and Ecological Reserve Act

Provincial Park Conservancy Recreation Area SeelagiEt.
Reserve
S Ecological
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IPCA
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Established by | Established by Estaplished by
order — less order — less ]
IPCA permanent permanent than | Established by egrrg; ?iigté??:
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commitment to regulation or in Can only be
. Can only be Can only be an Act
conservation decreased or
decreased by decreased by cancelled b
legislation legislation -elied by
legislation
Minister can Minister can
enter into limited enter into limited
IPCA agreements with agreements with o
Characteristic | First Nations to Co-managed First Nations to Minister can
#3: Elevate access with First access appoint advisers
Indigenous : Nations . to support
rights and Authority to Authority to management
L enter into further enter into further
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agreements agreements
unclear unclear

Different classes
and categories
offer different

Strong baseline

Relatively strong
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levels of protections prohibitions — all extractive
Advantages protection Flexbl against industrial and
_ exiple natural resource consumptive
Relatively strong | management extraction uses prohibited
baseline
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Different clas_ses Minister retains Focused on
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In-Depth: Declaration on the Rights of Indigenous Peoples Act

Opportunities for the establishment and management of IPCAs in British Columbia could be
enhanced by the recent provincial Declaration on the Rights of Indigenous Peoples Act
(DRIPA). DRIPA has three main purposes:

(1) To confirm that the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP) applies to the laws of British Columbia;

(2) To support the implementation of UNDRIP in British Columbia; and
(3) To recognize, support, and develop relationships with Indigenous governing bodies.?*°

Overall, DRIPA requires the province to work with Indigenous Peoples to ensure that the laws of
B.C. are consistent with UNDRIP.?3! This means that B.C.’s laws must align with the sections in
UNDRIP that support the creation and management of IPCAs (see Appendix IlI). It is important
to note that DRIPA did not make all UNDRIP enforceable law in the province. Instead, it
committed the government to bring existing laws into line with UNDRIP. This process is
ongoing.

DRIPA also allows government officials to negotiate and enter into agreements with Indigenous
governing bodies. The agreements can offer joint decision-making powers under provincial law
or require consent from Indigenous Peoples on provincial land-use decisions.?*? This could
allow Indigenous governing bodies to negotiate with the province to collaboratively manage
IPCAs that are inclusive of Indigenous authority.

West Coast Environmental Law offers the following recommendations for the provincial
government to support Nations that are seeking to create IPCAs within the context of DRIPA:

(1) Negotiate agreements to recognize, support, and implement IPCAs.
(2) Negotiate joint or co-governance agreements to recognize and support proposed IPCAs.

(3) Provide opportunities, support, and capacity development for Nations to move towards
full Indigenous governance in the long term.

(4) Provide opportunities to create or amend agreements, land use plans, and management
plans for conservancies, parks, and other protected areas to align with ICE’s definition of
IPCAs. %3

230 peclgration on the Rights of Indigenous Peoples Act, SBC 2019, c 44, s 2.

2L pid, s 3.

232 1pid, s 7.

233 Eotella White — hinacacist, “Good for the Land Good for the People Good for the Economy: A Call to Action to
Recognize, Support and Implement Indigenous Protected and Conserved Areas and Indigenous Guardians in British
Columbia” (January 2022) at 22, online (pdf): West Coast Environmental Law
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https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/19044#:~:text=Indigenous%20peoples%20have%20the%20right,which%20they%20have%20otherwise%20acquired.
https://social.desa.un.org/issues/indigenous-peoples/united-nations-declaration-on-the-rights-of-indigenous-peoples
https://www.wcel.org/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/19044
https://www.wcel.org/sites/default/files/publications/2022-01-20-ipcas-indigenous-guardians-discussion-paper_final_web-min.pdf
https://www.wcel.org/sites/default/files/publications/2022-01-20-ipcas-indigenous-guardians-discussion-paper_final_web-min.pdf
https://www.wcel.org/sites/default/files/publications/2022-01-20-ipcas-indigenous-guardians-discussion-paper_final_web-min.pdf

British Columbia also released an action plan that includes a commitment to co-develop
policies, programs, and initiatives to advance collaborative stewardship of the land and
resources that respects Indigenous knowledge systems.

This will be achieved through collaborative stewardship forums, Guardian programs, land use
planning initiatives, and other innovative and evolving partnerships that support land and
resource management.?3

In-Depth: Park Act

Provincial Park Conservancy Recreation Area
Legislation Park Act Park Act Park Act
Responsible Environment and Environment and Environment and
Government Climate Change Climate Change Climate Change
Department?3® Strategy Strategy Strategy
Protect and maintain
Preservation of the natural

Overall Goals and
Values

Establishment?’

natural environment
for public inspiration,
use, and enjoyment
Also, dependent on
class and category
(see below)?%

Order in Council

environment,
Indigenous values,
and recreational
values while
sustainably
developing natural
resources (s. 5(3.1))

Order in Council

Public recreational
use (s. 1)

Order in Council

Strength of
Protection?%®

Il National Park

VI Protected area
with sustainable use
of natural resources

Protected area with
recreational focus

Decision-Making
Authority

Minister responsible
for management but
can enter into limited
agreements with First
Nations

Co-managed with
First Nations

Minister responsible
for management but
can enter into limited
agreements with First
Nations

234 “Declaration on the Rights of Indigenous Peoples Act Action Plan (2022-2027)" (2022) at 15, online (pdf):

Government of British Columbia.
235 “| egislation, Acts and Regulations” (last visited 12 Can 2022), online: BC Parks; “Ministry of Environment and

Climate Change Strateqy” (last visited 12 Can 2022), online: Government of British Columbia.

236 park Act, RSBC 1996, ¢ 344, ss 5, 9.3(1), 12.

237 |hid, ss 5(1), 7.2.

238 Based on IUCN Protected Area Categories (see Appendix I1).
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https://www2.gov.bc.ca/assets/gov/government/ministries-organizations/ministries/indigenous-relations-reconciliation/declaration_act_action_plan.pdf
https://bcparks.ca/about/legislation/
https://www2.gov.bc.ca/gov/content/governments/organizational-structure/ministries-organizations/ministries/environment-climate-change
https://www2.gov.bc.ca/gov/content/governments/organizational-structure/ministries-organizations/ministries/environment-climate-change
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01

In-Depth: Park Act (Continued)

Provincial Park Conservancy Recreation Area
With licence With licence With licence
Hunting?® (dependent on (dependent on (dependent on
area)?* management plan)?# area)?*?

With licence

Fishing?*3 With licence (dependent on With licence

management plan)

With permit

Trapping®** With permit (dependent on With permit

management plan)

Development

Tourism development
(with permit) (s. 9.1)

Construction with
permit (ss. 13, 31)

Dependent on class
and category (see
below) (s. 12)

Dependent on
management plan

Construction with
permit (s. 13)

Road construction
with permit (s. 20.1)

Construction with
permit (s. 13)

Natural Resource
Extraction

Timber harvesting
(s. 15)

Petroleum or natural
gas exploration or
development (with

permit) (s. 33)

Dependent on
management plan

No commercial
logging, mining, or
hydroelectric power

generation (s. 9(10))

Petroleum or natural
gas exploration or
development (with

permit) (s. 33)

Timber harvesting (s.

15)

Petroleum or natural
gas exploration or
development (with

permit) (s. 33)

239 Park Act, RSBC 1996, ¢ 344, ss 5, 9.3(1), 12.

See also “Hunting in BC Parks” (last visited 12 May 2022), online: Government of British Columbia; “2020-2022

Hunting and Trapping Regulations Synopsis” (2020), online (pdf): Government of British Columbia.

240 Hunting is prohibited in Class C Parks. Class C Parks Regulations, BC Reg 227/67, s 38(1).

241 “2020-2022 Hunting and Trapping Regulations Synopsis” (2020), online (pdf): Government of British Columbia.

242 |bid.

243 “Fishing and Hunting” (last visited 12 May 2022), online: BC Parks.
244 park, Conservancy and Recreation Area Regulation, BC Reg 180/90, s 5; see also “2020-2022 Hunting and

Trapping Regulations Synopsis” (2020) at 92, online (pdf): Government of British Columbia.
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https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://www2.gov.bc.ca/assets/gov/sports-recreation-arts-and-culture/outdoor-recreation/fishing-and-hunting/hunting/regulations/parks_hunt.pdf
https://www2.gov.bc.ca/assets/gov/sports-recreation-arts-and-culture/outdoor-recreation/fishing-and-hunting/hunting/regulations/2020-2022/hunting-trapping-synopsis-2020-2022.pdf
https://www2.gov.bc.ca/assets/gov/sports-recreation-arts-and-culture/outdoor-recreation/fishing-and-hunting/hunting/regulations/2020-2022/hunting-trapping-synopsis-2020-2022.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/lc/statreg/227_67
https://www2.gov.bc.ca/assets/gov/sports-recreation-arts-and-culture/outdoor-recreation/fishing-and-hunting/hunting/regulations/2020-2022/hunting-trapping-synopsis-2020-2022.pdf
http://bcparks.ca/visiting/fish-hunt/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/180_90_01
https://www2.gov.bc.ca/assets/gov/sports-recreation-arts-and-culture/outdoor-recreation/fishing-and-hunting/hunting/regulations/2020-2022/hunting-trapping-synopsis-2020-2022.pdf
https://www2.gov.bc.ca/assets/gov/sports-recreation-arts-and-culture/outdoor-recreation/fishing-and-hunting/hunting/regulations/2020-2022/hunting-trapping-synopsis-2020-2022.pdf

In-Depth: Park Act (Continued)

Provincial Park

Conservancy

Recreation Area

Access?*®

Motor vehicle and
snowmobile access
(with permit)

Motor vehicle and
snowmobile access
(with permit)

Motor vehicle and
snowmobile access
(with permit)

Scientific research
(with exceptions)
(s.9.3)

Grazing or haying

Dependent on
management plan

Scientific research
(with exceptions)

Activities Allowed?#® (with exceptions) Scientific research (s. 9.3)
(s. 30) (with exceptions) Outdoo_r _rc_ecreation
Outdoor recreation (. 9.3) activities™
activities*’
Damaging or Dependent on
removing natural management plan Damaging or
Activities resources Damaging or removing natural
Prohibited®*° (exceptions removing natural resources (unless
dependent on Class) | resources (unless permitted) (s. 9(6))
(s.9) permitted) (s. 9(6.1))

The Minister of Environment and Climate Change Strategy (“the Minister”) is responsible for
managing three types of protected areas. These include provincial parks, conservancies, and
recreation areas.

The Minister has the authority to purchase or acquire land to create or increase the area of a
Provincial Park, Conservancy, or Recreation Area.?®

Parks
By Order in Council, Cabinet can create one of three classes of Provincial Park:?°!
e Class A Park:

o Class A Parks are “dedicated to the preservation of their natural environments for
the inspiration, use, and enjoyment of the public.”252

o The Minister can allow the use of land and natural resources, but only if they
believe that this use “is necessary to preserve or maintain the recreational values
of the park.”?%3

245 park, Conservancy and Recreation Area Regulation, BC Reg 180/90, s 24.

246 See also Park, Conservancy and Recreation Area Requlation, BC Reg 180/90, s 32.

247 “Visiting Parks — Things to Do and See” (last visited 12 May 2022), online: BC Parks.

248 |pid.

249 See also Park, Conservancy and Recreation Area Requlation, BC Reg 180/90, s 32.

250 park Act, RSBC 1996, ¢ 344, s 11.

251 Park Act, RSBC 1996, ¢ 344, ss 5(1), 7.2.

252 1hid, s 5(3).

253 |hid, ss 8-9; see also “Summary of Protected Area Designations and Allowable Activities” (last visited 12 May
2022), online (pdf): BC Parks.
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https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/180_90_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/180_90_01
https://bcparks.ca/plan-your-trip/things-to-do/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/180_90_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://nrs.objectstore.gov.bc.ca/kuwyyf/summary_of_pa_designations_activities_33db19a9c5.pdf

o Class A Parks can also be created using the Protected Areas of British Columbia

Act, providing them with stronger protection.?*
e Class B Park

o Class B Parks support a greater number of recreational activities compared to
Class A Parks; the Minister can allow activities that are consistent with the park’s
recreational value.®

e Class C Park

o Class C Parks are like Class A Parks; however, they must be managed by a local
board. The Minister appoints members of the board.?®

o The board must make rules to protect the park. The board can make rules

regarding the activities allowed in the park.2®’

The Minister can also assign each Provincial Park to a category that governs permissible
activities in the park. Any activities that are inconsistent with the category’s purpose are
prohibited. The categories include:

e Category 1
o Purpose: To preserve the Park’s atmosphere, environment, or ecology.
e Category 2

o Purpose: To preserve natural features of scientific, historic, or scenic interest and
present them to the public.

e Category 3

o Purpose: To provide the travelling public with enjoyment, convenience, and
comfort.

e (Category 4

o Purpose: To provide public recreational opportunities.

254 Park Act, RSBC 1996, ¢ 344, ss 1, 5(3); see also “Summary of Protected Area Designations and Allowable
Activities” (last visited 12 May 2022), online (pdf): BC Parks; Protected Areas of British Columbia Act, SBC 2000, c
17.

255 Park Act, RSBC 1996, ¢ 344, ss -9; see also Philip Akins and Michael Bissonnette, “Co-governance of Marine
Protected Areas in British Columbia: A Reference Report for First Nations” (September 2020) at 5, online (pdf):
Coastal First Nations.

256 park Act, RSBC 1996, ¢ 344, s 10; see also Philip Akins and Michael Bissonnette, “Co-governance of Marine
Protected Areas in British Columbia: A Reference Report for First Nations” (September 2020) at 25, online (pdf):
Coastal First Nations.

257 Class C Parks Regulations, BC Req 227/67, ss 23-24.

46


https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_00
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_00
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://nrs.objectstore.gov.bc.ca/kuwyyf/summary_of_pa_designations_activities_33db19a9c5.pdf
https://nrs.objectstore.gov.bc.ca/kuwyyf/summary_of_pa_designations_activities_33db19a9c5.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/lc/statreg/227_67

e Category 5

o Purpose: To support public participation in specific recreational opportunities.
e Category 6

o Purpose: The Park has two or more of the above purposes.?*®

The Minister or Cabinet must enact or amend legislation to decrease the size of a park.?°

Conservancies

By Order in Council, the Cabinet can create a Conservancy.?® Like Class A Parks,
Conservancies can be created using the Protected Areas of British Columbia Act.?%!

Conservancies can be protected for four purposes:

(1) The protection and maintenance of biodiversity and the natural environment;

(2) “The preservation and maintenance of social, ceremonial, and cultural values of First
Nations;”

(3) The protection of recreational values; and
(4) The sustainable development of natural resources.?%?

Conservancies were included in the Park Act at the request of and in collaboration with First
Nations. Conservancies use a co-governance model, where decision-making authority is shared
between First Nations and the provincial government.253

Two examples of this co-management arrangement are the Kitasoo Spirit Bear Conservancy,
managed by the Kitasoo/ Xai’xais Nation, and the Hakai Luxvbalis Conservancy, managed by
the Heiltsuk Nation.?%*

Decision-making in Conservancies is shared. Yet, a clause gives the Minister ultimate decision-
making power.2%°

258 park Act, RSBC 1996, c 344, s 12.

259 |pid, ss 5-7.

260 |hid, ss 5(1), 7.2.

261 |hid, s 5(7), (8); see also “Summary of Protected Area Designations and Allowable Activities” (last visited 12 May
2022), online (pdf): BC Parks; Protected Areas of British Columbia Act, SBC 2000, ¢ 17.

262 park Act, RSBC 1996, ¢ 344, s 5(3.1).

263 Katherine L Turner and Christopher PH Bitonti, “Conservancies in British Columbia, Canada: Bringing Together
Protected Areas and First Nations’ Interests” (2011) 2:2 International Indigenous Policy J 1; Jessica Stronghill,
Murray B Rutherford and Wolfgang Haider, “Conservancies in Coastal British Columbia: A New Approach to
Protected Areas in the Traditional Territories of First Nations” (2015) 13:1 Conservation and Society 39; see also
Anastasia Papadopoulos, Exploring Governance Mechanisms and Mi’kmaw Values and Aspirations for Indigenous
Protected and Conserved Areas (IPCAs) in Nova Scotia (MES Thesis, Dalhousie University, 2021) at 96
[unpublished)].

264 philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A
Reference Report for First Nations” (September 2020) at 9, online (pdf): Coastal First Nations; “Kitasoo Spirit Bear
Conservancy” (last visited 12 May 2022), online: BC Parks; “Hakai Luxvbalis Conservancy” (last visited 12 May
2022), online: BC Parks.

265 Justine Townsend, personal communication, 3 May 2022.
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https://klemtu.com/stewardship/protected-areas/ksbc/
https://klemtu.com/
https://bcparks.ca/hakai-luxvbalis-conservancy/
https://heiltsuknation.ca/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://nrs.objectstore.gov.bc.ca/kuwyyf/summary_of_pa_designations_activities_33db19a9c5.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://ojs.lib.uwo.ca/index.php/iipj/article/view/7347/5991
https://ojs.lib.uwo.ca/index.php/iipj/article/view/7347/5991
https://www.jstor.org/stable/26393183
https://www.jstor.org/stable/26393183
https://dalspace.library.dal.ca/handle/10222/80568
https://dalspace.library.dal.ca/handle/10222/80568
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://bcparks.ca/kitasoo-spirit-bear-conservancy/
https://bcparks.ca/kitasoo-spirit-bear-conservancy/
https://bcparks.ca/hakai-luxvbalis-conservancy/

Conservancies were initially proposed as a mechanism to enable Indigenous land uses to
continue in protected areas.?®® Conservancies were designed to allow for more flexible activities
comparted to Provincial Parks, including some ceremonial and cultural practices.?’

The following activities are prohibited in Conservancies:

e Commercial logging;

e Mining;

e Non-local hydroelectric power generation; and

e Activities which do not support the purposes of the Conservancy.?%®
Activities can be further controlled using the Conservancy’s management plan.2®°

The Minister or Cabinet must enact or amend legislation to decrease the size of a
Conservancy.?"

Recreation Areas

By Order in Council, Cabinet can create a Recreation Area.?”* While Recreation Areas are
considered protected areas, their emphasis on recreation means that they support a greater
variety of activities and uses than Provincial Parks or Conservancies.?"2

Designated Wildland Areas

By Order in Council, Cabinet can create a Designated Wildland Area within a Provincial Park,
Conservancy, or Recreation Area.?”® A Designated Wildland Area is a roadless location within a
protected area that is protected in its “natural condition for the preservation of its...environment
and scenic features.”’* In these areas, no development is allowed and natural resources,
excluding fish and wildlife, are protected.?”

266 philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A
Reference Report for First Nations” (September 2020) at 25, online (pdf): Coastal First Nations.

267 Park Act, RSBC 1996, ¢ 344, s 5(3.1); Philip Akins and Michael Bissonnette, “Co-governance of Marine Protected
Areas in British Columbia: A Reference Report for First Nations” (September 2020) at 25, online (pdf): Coastal First
Nations; Jessica Stronghill, Murray B Rutherford and Wolfgang Haider, “Conservancies in Coastal British Columbia:
A New Approach to Protected Areas in the Traditional Territories of First Nations” (2015) 13:1 Conservation and
Society 39; see also Anastasia Papadopoulos, Exploring Governance Mechanisms and Mi’kmaw Values and
Aspirations for Indigenous Protected and Conserved Areas (IPCAs) in Nova Scotia (MES Thesis, Dalhousie
University, 2021) at 25 [unpublished].

268 Park Act, RSBC 1996, ¢ 344, ss 5(3.1), 9(10).

269 philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A
Reference Report for First Nations” (September 2020) at 25, online (pdf): Coastal First Nations.

270 park Act, RSBC 1996, c 344, ss 5, 7.

2" |bid, ss 5(1), 7.2.

272 See e.g. Philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A
Reference Report for First Nations” (September 2020) at 25, online (pdf): Coastal First Nations.

273 Park Act, RSBC 1996, ¢ 344, s 5(1).

274 |bid, s 1.

275 1hid, s 9(3); see also Philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British
Columbia: A Reference Report for First Nations” (September 2020) at 25, online (pdf): Coastal First Nations.
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https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.jstor.org/stable/26393183
https://www.jstor.org/stable/26393183
https://dalspace.library.dal.ca/handle/10222/80568
https://dalspace.library.dal.ca/handle/10222/80568
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf

Designated Wildland Areas can also be classified as Ecological Reserves (see below), which
provide even stricter protection measures.?’®

Other Protected Areas

Cabinet can provide the Minister with authority over other protected areas through an Order in
Council. This means that the Park Act could also apply to any of the following areas:

e Crown Land under the Environment and Land Use Act;

e Greenbelt Land under the Greenbelt Act;

e Heritage Sites under the Heritage Conservation Act; and/or

e Ecological Reserves under the Ecological Reserve Act and the Protected Areas of
British Columbia Act®”’

Agreements and Delegation

The Minister can enter into an agreement with a First Nation to ensure that the First Nation can
exercise their Aboriginal rights and have access to protected areas for social, ceremonial, and
cultural purposes.?’

The Minister can also enter into an agreement with a First Nation to address “other topics
relating to the management” of “all matters concerning” protected areas.?’® While this could, in
theory, include land management and resource protection, it is unclear how far the Minister's
authority extends.?®°

The Minister can also appoint a government employee as a Director to assist with the
performance of duties and the exercise of powers under the Park Act.??

276 Ecological Reserve Act, RSBC 1996, ¢ 103, s 6.
277 park Act, RSBC 1996, c 344, s 6.

278 Park Act, RSBC 1996, ¢ 344, s 4.2(1).

279 |pid, s 4.2(1).

280 park Act, RSBC 1996, ¢ 344, ss 3, 4.2(1), 6.

281 |hid, s 4(1); Public Service Act, RSBC 1996, ¢ 385.
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https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96117_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00_96176_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96187_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96103_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_00
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_00
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96103_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96385_01

In-Depth: Ecological Reserve Act

Ecological Reserve?®?
Legislation Ecological Reserve Act

Responsible Government
Department

Environment and Climate Change Strategy?®

Protect land for ecological purposes, including providing
Overall Goals and Values habitat and opportunities for research and educational
activities (s. 2)

Establishment Order in Council (s. 3)

Strength of Protection?8 la Strict Nature Reserve

Minister responsible for management (s. 8)

Decision-Making Authority Minister can appoint advisers to provide advice on
management (s. 9)

Hunting Can be permitted?®
Fishing Can be permitted?®
Trapping Prohibited?®”
Development No construction permitted?®®
Natural Resource Extraction No natural resource extraction allowed??°
Access No motor vehicle access?®

Scientific research and educational activities (with permit)2°:

Activities Allowed Low-impact recreational activities e.g. nature appreciation,
wildlife viewing, bird watching, and photography?%?

Damaging or removing plants, animals, or natural objects?

Activities Prohibited o ) . . C ooa
Activities inconsistent with protection e.g. camping

282 Section 28 of the Park Act, RSBC 1996, ¢ 344 and the Park, Conservancy and Recreation Regulation, BC Reg
180/90 apply to the Ecological Reserves listed in the Application of Park Legislation to Ecological Reserves
Regulation, BC Req 364/97 as if they were Provincial Parks.

283 “Ecological Reserves” (last visited 12 May 2022), online: BC Parks.

284 Based on IUCN Protected Area Categories (see Appendix I1).

285 Ecological Reserve Regulations, BC Req 335/75, s 7.

286 |bid, s 7.

287 |bid, s 1.

288 |bid, s 1.

289 Ecological Reserve Act, RSBC 1996, ¢ 103, ss 2-3, 5; Ecological Reserve Requlations, BC Req 335/75, s 1; see
also “Ecological Reserves” (last visited 12 May 2022), online: BC Parks.

2% Ecological Reserve Regulations, BC Reg 335/75, s 1.

291 Ecological Reserve Act, RSBC 1996, ¢ 103, ss 5, 5.1.

292 “Ecological Reserves” (last visited 12 May 2022), online: BC Parks.

293 Ecological Reserve Regulations, BC Reg 335/75, s 1.

294 “Ecological Reserves” (last visited 12 May 2022), online: BC Parks.



https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96344_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/180_90_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/180_90_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/364_97
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/364_97
https://bcparks.ca/about/types-parks-protected-areas/ecological-reserves/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/335_75
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96103_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/335_75
https://bcparks.ca/about/types-parks-protected-areas/ecological-reserves/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/335_75
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96103_01
https://bcparks.ca/about/types-parks-protected-areas/ecological-reserves/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/335_75
https://bcparks.ca/about/types-parks-protected-areas/ecological-reserves/

Cabinet can create Ecological Reserves through an Order in Council.?®® Ecological Reserves
have the highest degree of ecological protection in B.C: all extractive and consumptive uses are
prohibited.?%

Ecological Reserves can be cancelled by order unless they are protected under the Protected
Areas of British Columbia Act.?*” If an Ecological Reserve is protected under this Act, it can only
be decreased in size or cancelled through the enactment or amendment of legislation.?%

Ecological Reserves can be created for ecological purposes, including the following:
(1) Supporting scientific research and environmental education.
(2) Protecting representative examples of natural ecosystems.

(3) Offering examples of ecosystems that have been changed by human activity and
providing opportunities to study how they can be restored.

(4) Providing habitat for rare or endangered native species.

(5) Displaying unique and rare examples of botanical, zoological, or geological
phenomena.?*°

Once an area has been protected as an Ecological Reserve, no one can acquire rights or
interests in the area’s land, minerals, coal, petroleum, natural gas, timber, or water.3%

Protected Areas of British Columbia Act

The Protected Areas of British Columbia Act reinforces the majority of Class A Parks,
Conservancies, and Ecological Reserves. By ensuring that the boundaries of these protected
areas can only be altered by legislative amendment, their level of protection is strengthened.3*

295 Ecological Reserve Act, RSBC 1996, ¢ 103, s 3.

296 |pjd, ss 2-3, 5; Ecological Reserve Regulations, BC Reg 335/75, s 1; see also “Summary of Protected Area
Designations and Allowable Activities” (last visited 12 May 2022), online (pdf): BC Parks.

297 Ecological Reserve Act, RSBC 1996, ¢ 103, s 3.

298 |pid, s 3(5).

299 |pid, s 2.

300 |hid, ss 1, 5(1).

301 protected Areas of British Columbia Act, SBC 2000, ¢ 17, ss 1-2.1.

51


https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96103_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/335_75
https://nrs.objectstore.gov.bc.ca/kuwyyf/summary_of_pa_designations_activities_33db19a9c5.pdf
https://nrs.objectstore.gov.bc.ca/kuwyyf/summary_of_pa_designations_activities_33db19a9c5.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96103_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00017_01

Other Protected Areas

Environment and Land Use Act

By Order in Council, Cabinet can create Protected Areas under the Environment and Land Use
Act. This Act's protections are not permanent, but their flexibility can be useful for co-
management arrangements with First Nations.3%

For example, the Huchsduwachsdu Nuyem Jees/Kitlope Heritage Conservancy was originally
protected under the Environment and Land Use Act. The Haisla Nation was concerned that
protection under the Park Act would not allow for co-management. Once the Conservancy
designation was created, the Protected Area was transformed into a Conservancy.3

The Environment and Land Use Act continues the Environment and Land Use Committee.3%*
This Committee has several responsibilities, including:

e Ensuring that environmental considerations are included in land use and resource
development decisions;

e Making recommendations to Cabinet regarding environmental protection, land use, and
resource development; and

e Studying environmental and land use matters.3%

Based on the Committee’s recommendations, Cabinet can make any order it believes is
“necessary or advisable” regarding the environment or land use.%

Heritage Conservation Act

The purpose of the Heritage Conservation Act is to protect and conserve heritage property in
B.C.3%7

Cabinet can create Provincial Heritage Sites through Orders in Council 3%

Once a Provincial Heritage Site is protected, a permit is required for any activity that might alter
the Site.3%°

The Minister of Tourism, Arts, Culture and Sport (“the Minister”) can enter into an agreement
with a First Nation to protect a Heritage Site.

302 philip Akins and Michael Bissonnette, “Co-governance of Marine Protected Areas in British Columbia: A
Reference Report for First Nations” (September 2020) at 26, online (pdf): Coastal First Nations.

303 |pid.

304 Environment and Land Use Act, RSBC 1996, ¢ 117, s 1.

305 |pid, s 3.

306 |pid, s 7.

307 Heritage Conservation Act, RSBC 1996, ¢ 187, s 2.

308 |pid, s 9.

309 |pbid, ss 12.1, 12.4.
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https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96117_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96117_01
https://bcparks.ca/huchsduwachsdu-nuyem-jees-kitlope-heritage-conservancy/
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96187_01
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://coastalfirstnations.ca/wp-content/uploads/2020/10/Akins-and-Bissonnette-2020-Co-governance-of-Marine-Protected-Areas-in-BC.pdf
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96117_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96187_01

These agreements can include a list of Heritage Sites “that are of particular spiritual, ceremonial
or other cultural value” to ensure that sites protected by First Nations are also protected under
the Heritage Conservation Act.®'° Cabinet must approve the agreement.3

Wildlife Act

With Cabinet’s permission, through a regulation, the Minister of Land, Water and Resource
Stewardship (“the Minister”) can create a Wildlife Management Area. Any activities that can
harm wildlife or their habitat are prohibited in a Wildlife Management Area.3'?

Within a Wildlife Management Area, the Minister can create Critical Wildlife Areas, which protect
habitat for endangered or threatened species, and Wildlife Sanctuaries, which prohibit any
hunting, trapping, wounding, or killing of wildlife.®** The Minister must consult with First Nations
when creating new Wildlife Management Areas and when developing or updating management
plans .3

Once an Area has been protected, wildlife habitat cannot be altered, destroyed, or damaged
without a permit.3!® The Regional Manager can also make orders prohibiting people from
engaging in specific activities in Wildlife Management Areas.3'®

Greenbelt Act

By Order in Council, Cabinet can create Greenbelt Land,3'” and purchase or acquire land for
this purpose.3!8

The Minister of Land, Water and Resource Stewardship (“the Minister”) is responsible for
managing Greenbelt Land.3°

While Greenbelt Land is protected by order, the Minister can lease it if they have the permission
of Cabinet and the lease is consistent with “the continued existence, nature and use of the land”
as Greenbelt Land.??®°

310 Heritage Conservation Act, RSBC 1996, ¢ 187, s 4.
311 \pid, s 4(2).

312 wildlife Act, RSBC 1996, ¢ 488, s 4.

313 |hid, s 5.

314 “wildlife Management Area, (WMAs)” (last visited 12 May 2022), online: Government of British Columbia.
315 wildlife Act, RSBC 1996, ¢ 488, s 7.

316 |pid, s 7(4).

317 Greenbelt Act, RSBC 1996, ¢ 176, s 3(a).

318 |pid, s 3(b).

319 |hid, s 8.

320 |hid, ss 6(1), 9.
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https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96187_01
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96488_01#:~:text=Property%20in%20wildlife,-2%20(1)%20Ownership&text=(4)%20If%20a%20person%20by,the%20property%20of%20the%20government
https://www2.gov.bc.ca/gov/content/environment/plants-animals-ecosystems/wildlife/wildlife-habitats/conservation-lands/wma
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96488_01#:~:text=Property%20in%20wildlife,-2%20(1)%20Ownership&text=(4)%20If%20a%20person%20by,the%20property%20of%20the%20government
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/00_96176_01
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Overview

Manitoba legislation includes types of protected area designation: provincial parks, provincial
park reserves, wilderness parks, and ecological reserves. Provincial parks are further divided
into several classes and categories, based on their purpose, level of protection, and permitted
activities. One of these categories is an Indigenous Traditional Use Park, which is examined in
the chart on page 56 given its potential applicability to IPCAs.

The first chart in this section evaluates provincial parks, wilderness parks, Indigenous traditional
use parks, and ecological reserves based on the three characteristics of IPCAs. It also identifies
some overall advantages and disadvantages of these designations for the creation of IPCAs.

None of the designations in Manitoba law allow for sole Indigenous leadership in managing
IPCAs. However, Manitoba is one of few regions with a protected area designation enshrined in
law that facilitates co-management and allows for Indigenous stewardship and traditional
practices.

Following this overall survey, this section delves into more detail on each of the four protected
area designations. The in-depth charts in this section present information on what activities are
permitted and prohibited in each area. They also outline the process for creating them each
designation. Additional designations, such as heritage sites and wildland management areas,
are briefly described.
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Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
the Manitoba Provincial Parks Act

. Indigenous :
Provincial Park Ul Traditional Use SRl el
Park Park Reserve
o The Provincial The Provincial The Provincial Ecological
Legislation Parks Act Parks Act Parks Act Reserves Act
IPCA
Characteristic
N N N N
#1: Indigenous- © © © °
led
A IPCA Established by | Established by | Established by | Established by
Characteristic regulation — less

#2: Long-term

regulation — less
permanent than

regulation — less
permanent than

regulation — less
permanent than

permanent than

commitment to in an Act in an Act in an Act in an Act
conservation
Minister can _
A IPCA_ _ create _adwsory Minister can dé:vc:acl)oper;aélr:/fof Minister can
C#-‘fi’i'riliz(lzterIStIC com oS 10 create advisory manapement enter into
o evate support committees to lan agnd cOo- agreements to
ndigenous management support P support
rights and Ovportunities for |  Management management management
responsibilities PP opportunities
co-management
Focused on
Temporary protecting land Strongest
protections . traditionally used 9
dvantages available Strong baseline by and protections of
Advantag : protections significant to provincial
Strong ba_lsellne 9 di protected areas
protections Indigenous
Peoples

Disadvantages

Focus on
outdoor
recreation

Protections vary
with
classification
and category

Focused on
protection to the
exclusion of
humans

Few precedents
to establish
success

Focused on
protection to the
exclusion of
humans
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In-Depth: The Provincial Parks Act

committees®?®

committees®?’

Wilderness e gl
Provincial Park | Park Reserve®* Traditional Use
Park
Park
Legislation The Provincial The Provincial The Provincial The Provincial
9 Parks Act Parks Act Parks Act Parks Act
Responsible Environment, Environment, Environment, Environment,
Government Climate and Climate and Climate and Climate and
Department3% Parks Parks Parks Parks
Protect
ecoiyesrﬁfggfé and Temporarily Preserve land
resources while protect lands Protect traditionally used
Overall Goals rovidin that may be representative by and
and Values providing included in P 323 significant to
recreational and o natural areas :
. future Provincial Indigenous
educational 324
. Park (ss. 8-9) Peoples
opportunities
(s.5)
: Regulation Regulation Regulation Regulation
Establishment (ss. 1,7) (s. 8(1)(a)) (ss. 1,7) (ss. 1,7)
VI Protected
. area with
Streng_t h QIS Il National Park Temporary b Wildemess sustainable use
Protection Area
of natural
resources
Minister Minister Cooperative
responsible for Minister responsible for | development of
Decision-Making | management — responsible for management — management
Authority can create management can create plan and co-
advisory (s. 8) advisory management

opportunities®?®

321 See also Park Reserves Designation Regulation, Man Reg 66/99.

322 “Welcome to Manitoba’s Provincial Parks” (last visited 12 May 2022), online: Government of Manitoba.

323 The Provincial Parks Act, CCSM c P20, ss 3(a), 7(2)(a), 7(4).

324 The Provincial Parks Act, CCSM c P20, ss 7(2)(e), 7(3)(g); see also Provincial Parks Designation Regulation, Man

Reqg 37/97, s 2.1.

325 Based on IUCN Protected Area Categories (see Appendix I1).
326 The Provincial Parks Act, CCSM c P20, ss 6(1), 11, 29.

327 bid, ss 6(1), 11, 29.

328 See e.g. “A System Plan for Manitoba’s Provincial Parks” (last visited 12 May 2022), online (pdf): Government of

Manitoba; “Manitoba Parks” (last modified 10 December 2020), online: ArcGIS.

57


https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=66/99
https://www.gov.mb.ca/nrnd/parks/
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=66/99
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=66/99
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://gov.mb.ca/sd/pubs/parks-protected-spaces/park_system_plan.pdf
https://www.arcgis.com/home/item.html?id=0b8e5b5280904fa4aeba7baf78154e59

In-Depth: The Provincial Parks Act (Continued)

. Wilderness Indj_genous
Provincial Park | Park Reserve Traditional Use
Park
Park
With licence Dependent on With licence With licence
Hunting (with regulation (with (with
restrictions)®2® (s. 8(1)(b)) restrictions)*° restrictions)*3!
Dependent on
Fishing With licence33? regulation With licence®?® | With licence®*
(s. 8(1)(b))
With licence Dependent on With licence With licence
Trapping (with regulation (with (with
restrictions)®® (s. 8(1)(b)) restrictions)3% restrictions)3’
Construction Dependent on Construction Construction

Development

(with permit)33®

regulation

(s. 8(1)(b))

(with permit)®3®

(with permit)3*°

Natural
Resource
Extraction

No logging
(s. 7(6))
No commercial

peat
development

(s. 7(7))

Dependent on
classification3#

Dependent on
regulation

(s. 8(1)(b))

No logging (s.
7(6))

No mining or
development of
oil, petroleum,
natural gas, or
hydroelectric
power

(s- 7(5)(@)
No commercial

peat
development

(s. 7(7))

No logging (s.
7(6))
No commercial

peat
development

(s. 7(7))

329 “Recreation and Activities” (last visited 12 May 2022), online: Government of Manitoba; see also generally The

Wildlife Act, CCSM, ¢ W130.

330 bid.
331 1bid.

332 park Activities Regulations, Man Reg 141/96, s 12.1; see also “Recreation and Activities” (last visited 12 May

2022), online: Government of Manitoba.

333 bid.
334 |bid.

335 “Recreation and Activities” (last visited 12 May 2022), online: Government of Manitoba; see also generally The

Wildlife Act, CCSM, ¢ W130.

336 bid.
337 1bid.

338 park Activities Regulation, Man Reqg 141/96, ss 8(2), 12, Part X.

339 |hid, ss 8(2), 12, Part X.
340 |hid, ss 8(2), 12, Part X.
341 See e.g. The Provincial Parks Act, CCSM, ¢ W130, s 7(5).
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https://www.gov.mb.ca/nrnd/parks/recreation-and-activities/index.html
https://web2.gov.mb.ca/laws/statutes/ccsm/w130ei.php
https://web2.gov.mb.ca/laws/statutes/ccsm/w130ei.php
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=141/96
https://www.gov.mb.ca/nrnd/parks/recreation-and-activities/index.html
https://www.gov.mb.ca/nrnd/parks/recreation-and-activities/index.html
https://web2.gov.mb.ca/laws/statutes/ccsm/w130ei.php
https://web2.gov.mb.ca/laws/statutes/ccsm/w130ei.php
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=141/96
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php

In-Depth: The Provincial Parks Act (Continued)

. Wilderness Indj_genous
Provincial Park | Park Reserve Traditional Use
Park
Park
Motor vehicle Dependent on Motor vehicle Motor vehicle
Access access (with regulation access (with access (with
permit)342 (s. 8(1)(b)) permit)343 permit)344
Outdoor
recreational
Activities Outdoor Dependent on Outdoor activities34
Allowed reCfe_a_tlonaI regulation recr_e_a_tlonal
activities34s (s. 8(1)(b)) activities346 Dependent on
management
plan
Damaging or Damaging or Damaging or
destroying land destroying land | destroying land
or natural or natural or natural
objects (with objects (with objects (with
Activities exceptions)34 Derggzgtigtnon exceptions)®s? exceptions)®*
Prohibited Haying (unless (s. 8(1)(b)) Haying (unless Haying (unless
permitted)®*° permitted)>2 permitted)®*®
Grazing (unless Grazing (unless | Grazing (unless
permitted)®° permitted)®>® permitted)®°®

Provincial Parks

The Provincial Parks Act recognizes the importance of managing Provincial for sustainable

development and to protect natural lands and Manitobans’ quality of life.*>” Provincial Parks are
intended to be maintained for present and future generations.3®

342 park Activities Regulation, Man Reg 141/96, s 31(1).

343 |pid, s 31(1).
344 |bid, s 31(1).

345 “Recreation and Activities” (last visited 12 May 2022), online: Government of Manitoba.

346 |pid,
347 |pid,

348 Park Activities Regulation, Man Reg 141/96, s 8(1).

349 |pid, s 17.
350 |bid, s 30.
31 |bid, s 8(L).
32 |pid, s 17.
353 |bid, s 30.
354 |bid, s 8(L).
355 |bid, s 17.
356 |bid, s 30.

357 The Provincial Parks Act, CCSM ¢ P20.

358 |bid, s 4.



https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=141/96
https://www.gov.mb.ca/nrnd/parks/recreation-and-activities/index.html
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=141/96
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php

By regulation, Cabinet can create a Provincial Park®®° for a variety of purposes, including:
(1) Protecting ecosystems and biodiversity;
(2) Preserving natural and cultural heritage resources; and

(3) Providing recreational and educational opportunities.3¢°

With Cabinet’s permission, the Minister of Environment, Climate and Parks (“the Minister”) can
purchase or acquire land to create or increase the area of a Provincial Park.3¢!

Each Provincial Park must be classified and categorized in the regulations. Furthermore, the
Minister must consult with the public before deciding on a classification and categorization.

Classification and categorization may limit what kind of activities are permitted in the park. For
example, mining and hydro-electric power generation is prohibited in parks within the
wilderness, backcountry, and heritage categories.®¢?

Park Classifications:3%3
e \Wilderness Park
o Main Purpose: To preserve representative natural areas.
e Natural Park

o Main Purpose: To preserve natural areas and support recreation and resource
use.

e Recreation Park

o Main Purpose: To provide recreational opportunities.
e Heritage Park

o Main Purpose: To protect resources of cultural or heritage value.
e Indigenous Traditional Use Park

o Main Purpose: To preserve land traditionally used by and significant to
Indigenous Peoples.®%*

359 The Provincial Parks Act, CCSM ¢ P20, s 7(1).

360 |pid, s 5.

361 |hid, s 12(1).

362 |hid, ss 7(2), 7(3).

363 |hid, s 7(2).

364 pProvincial Parks Designation Regulation, Man Req 37/97, s 2.1.
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https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=37/97

Park Categories:3®
e Wilderness Category

o Main Purpose: To protect natural landscapes in an undisturbed state and provide
associated recreational opportunities.

e Backcountry Category

o Main Purpose: To protect natural landscapes and provide facilities to support
nature-based recreation.

e Resource Management Category

o Main Purpose: To support commercial resource development while protecting
natural areas.

e Heritage Category

o Main Purpose: To protect resources of cultural or heritage value.
e Access Category

o Main Purpose: To provide routes of access or facilities for travellers.
e Indigenous Heritage Category

o Main Purpose: To protect sites of cultural, spiritual, or heritage significance to
Indigenous Peoples.3¢®

Although classifications and categories restrict some activities, the Minister and Cabinet can still
use their discretion to permit or prohibit activities in parks through regulations. These regulations
could be used, for example, to tailor permitted activities in Indigenous Traditional Use Parks. 3¢’

An example of an Indigenous Traditional Use Park is Chitek Lake Anishinaabe Provincial Park.
This park was established in 2014 after Skownan First Nation submitted a proposal.®® It is a
non-operational park, with no dedicated budget supporting operations or management.

In 2016, Manitoba signed a Memoranda of Understanding (MOU) with Skownan First Nation to
develop a management plan, explore models for cooperative management, and explore options
for boundary expansions to reflect other lands that Skownan First Nation views as important.3%°

This work is ongoing. The park currently protects wildlife habitat, including a rare herd of wood
bison, and is used by community members for hunting, fishing and small-scale logging.

365 The Provincial Parks Act, CCSM ¢ P20, s 7(3).

366 Provincial Parks Designation Regulation, Man Req 37/97, s 3.1.

367 The Provincial Parks Act, CCSM c P20, ss 32, 33.

368 pathway to Canada Target | National Steering Committee Indigenous Protected and Conserved Areas Working
Group, “Indigenous Protected and Conserved Areas — Supporting Conditions for Success: Lessons and Experiences
from Jurisdictions Across Canada” (last visited 12 May 2022) at 25, online (pdf): Conservation Through Reconciliation
Partnership.

369 |bid.,
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http://skofn.com/
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=37/97
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf

Skownan First Nation calls the park “a place of peace and freedom for our people and the
bison.”3"0

Park Reserves

By regulation, Cabinet can create a Park Reserve to temporarily protect lands while deciding
whether they should be transformed into a Provincial Park.3"* These Reserves are initially
protected for six months, during which time the Minister must provide opportunities for public
consultation on the future of the lands.3"2

Little Limestone Lake Provincial Park was established as a Park Reserve in 2007.32 In 2011,
Manitoba signed an MOU with Mosakahiken Cree Nation to work towards protection and co-
management. Little Limestone Lake was transformed into a non-operational Provincial Park in
2011. While a management plan was co-developed with Mosakahiken Cree Nation in 2013, it
has not yet been implemented (at the time of publication).®"*

Agreements and Delegation

The Minister can appoint advisory committees to provide advice and recommendations
regarding Provincial Parks.®”® The Minister can also delegate any power or duty under The
Provincial Parks Act to “the director or any other person.”3’®

370 Skownan First Nation, “Our Vision, Our Community” (last visited 13 Oct 2022), online: Skownan First Nation.

371 The Provincial Parks Act, CCSM ¢ P20, s 8(1).

872 |bid, ss 8(1), 9(1).

373 pathway to Canada Target | National Steering Committee Indigenous Protected and Conserved Areas Working
Group, “Indigenous Protected and Conserved Areas — Supporting Conditions for Success: Lessons and Experiences
from Jurisdictions Across Canada” (last visited 12 May 2022) at 25, online (pdf): Conservation Through Reconciliation
Partnership.

874 |bid.,

375 The Provincial Parks Act, CCSM ¢ P20, s 29.

376 While this seems to suggest that powers or duties under The Provincial Parks Act could be delegated to
Indigenous governments or communities, section 30.1 specifies that the Minister may authorize “a person not
employed by the government” to undertake a task, suggesting that “any other person” in section 30 refers only to
government employees.

The Provincial Parks Act, CCSM c P20, ss 30-30.1.
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https://swampycree.com/mosakahiken-cree-nation/
http://skofn.com/about-us/our-vision-our-community/
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf
https://static1.squarespace.com/static/57e007452e69cf9a7af0a033/t/61c221e8d3ce9b13858a02ae/1640112624150/Lessons+and+Experiences+from+Jurisdictions.pdf
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/p020e.php

In-Depth: Ecological Reserves Act

Ecological Reserve

Legislation Ecological Reserves Act

Responsible Government

Environment, Climate and Parks3"’
Department

Protect ecosystems and biodiversity while supporting

Overall Goals and Values research, educational activities, and aesthetic benefits (s. 3)

Establishment Regulation (s. 2(2))

Strength of Protection3’® la Strict Nature Reserve

Director responsible for control and management (s. 3.1)

The Minister may implement measures, programs, projects,
Decision-Making Authority and undertakings that support management (s. 4(1))

The Minister may enter into agreements to support
management (s. 4(2))

Hunting Generally prohibited®”®

Fishing Generally prohibited®&

Trapping Generally prohibited?®®!

Development Generally prohibited?®®?

Natural Resource Extraction Generally prohibited®®
Access Access by foot (in certain areas)3®*

o Low-impact recreational activities®®
Activities Allowed S _ o _ _
Scientific research or educational activities (with permit)32®

Activities Prohibited Activities inconsistent with strict ecological protections®’

877 “Ecological Reserves” (last visited 12 May 2022), online: Government of Manitoba.

378 Based on IUCN Protected Area Categories (see Appendix I).

379 Ecological Reserves Regulation, Man Req 245/2014; see also “Ecological Reserves” (last visited 12 May 2022),
online: Government of Manitoba.

380 | bid.

381 |bid.

382 | bid.

383 | bid.

384 | bid.

385 “Ecological Reserves” (last visited 12 May 2022), online: Government of Manitoba.

386 Ecological Reserves Regulation, Man Req, 245/2014, s 2(1).

387 Ecological Reserves Regulation, Man Req 245/2014; see also “Ecological Reserves” (last visited 12 May 2022),
online: Government of Manitoba.
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https://www.gov.mb.ca/nrnd/parks/park-facilities-and-services/ecological_reserves/index.html
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=245/2014
https://www.gov.mb.ca/nrnd/parks/park-facilities-and-services/ecological_reserves/index.html
https://www.gov.mb.ca/nrnd/parks/park-facilities-and-services/ecological_reserves/index.html
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=245/2014
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=245/2014
https://www.gov.mb.ca/nrnd/parks/park-facilities-and-services/ecological_reserves/index.html

Ecological Reserves are protected to:
(a) Provide opportunities to study Manitoba’s ecological features;
(b) Provide opportunities for public enjoyment and educational and aesthetic benefits; and
(c) Protect the natural environment, including:
i.  Protect unique and rare botanical, zoological, and geological features;
ii.  Protect habitat for rare and endangered native species;
iii.  Protect representative natural ecosystems; and

iv.  Provide opportunities to study ecosystem recovery.®

By regulation, Cabinet can create an Ecological Reserve. The Minister can purchase or acquire
land to create an Ecological Reserve.*® The Minister can also cancel an Ecological Reserve in
the public interest.>®

The Minister of Environment, Climate and Parks (“the Minister)” must appoint a Director of
Ecological Reserves to manage the Ecological Reserve system.%!

With Cabinet’s permission, the Minister can enter into agreements to support the management
of Ecological Reserves.**? The Minister can also submit a request to the Endangered Species,
Ecosystems and Ecological Reserves Advisory Committee to make recommendations for future
Ecological Reserves based on public submissions.3%

Heritage Resources Act

The Minister of Sport, Culture and Heritage (“the Minister”) can, through regulation, create
Heritage Sites that represent:

(a) The historic or prehistoric development of the province or its peoples; or

(b) The natural history of the province.**

Heritage Sites can only be developed after conducting a Heritage Resource Impact Assessment
to ensure that the development is consistent with the continued protection of the Site.3%

388 The Ecological Reserves Act, CCSM, c E5, s 3.

389 |bid, s 5.

3% |bid, s 8(4).

391 |bid, s 3.1.

392 |bid, s 4(2).

393 The Ecological Reserves Act, CCSM, ¢ E5, s 9(6); see also The Endangered Species and Ecosystems Act,
CCSM, cE111, s 1.

3% The Heritage Resources Act, CCSM, ¢ H39.1, s 2.

395 |bid, ss 12-13.
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https://web2.gov.mb.ca/laws/statutes/ccsm/e005e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/e005e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/e111e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/e111e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/h039-1e.php

With Cabinet’s permission, the Minister can purchase or acquire a Heritage Site3%® and can
enter into an agreement with “any person, group, society, organization ... government or other
body” to support:

(a) Program coordination;
(b) Public information-sharing;
(c) Research programs; and

(d) Restoration and preservation programs.3¢’

Wildlife Act

By regulation, Cabinet can create Wildlife Management Areas, Wildlife Refuges, and Game Bird
Refuges to support the management, conservation, and/or enhancement of wildlife
populations.3%

The Minister of Natural Resources and Northern Development (“the Minister”) can purchase or
acquire land to create Wildlife Management Areas, Wildlife Refuges, and Game Bird Refuges.
Wildlife Refuges and Game Bird Refuges protect species from hunting.3*° Wildlife Management
Areas, on the other hand, are intended to support wildlife and people:

“They play an important role in biodiversity conservation and provide for a variety of
wildlife-related forms of recreation, including birding and wildlife watching. Hunting and
trapping are generally permitted in Wildlife Management Areas, but these activities can
be prohibited or restricted in a few areas. The use of vehicles...can be restricted in some
areas.”®

East Side Traditional Lands Planning and Special Protected Areas Act

The East Side Traditional Lands Planning and Special Protected Areas Act (“the Act”) only
applies to the area east of Lake Winnipeg. Yet, it provides an example of collaborative land use
and resource management planning that could be used as a template in other regions.

The Act has two main objectives:

(1) “[Dleveloping a new government-to-government relationship between the Wabanong
Nakaygum Okimawin (East Side) First Nations and the government arising out of the
east side planning initiative;” and

3% The Heritage Resources Act, CCSM, ¢ H39.1, s 22.

397 |bid, s 61.

398 The Wildlife Act, CCSM, ¢ W130, s 2.

399 Use of Wildlife Lands Regulation, Man Reg 77/99, ss 2-3.

400 See generally Use of Wildlife Lands Regulation, Man Reg 77/99; see also e.g. “Wildlife Management Areas” (last
visited 12 May 2022), online: Government of Manitoba.
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https://web2.gov.mb.ca/bills/39-3/b006e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/h039-1e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/w130e.php
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=77/99
https://web2.gov.mb.ca/laws/regs/current/_pdf-regs.php?reg=77/99
https://www.gov.mb.ca/nrnd/fish-wildlife/wildlife/wma/index.html

(2) “[IImplementing the goals and objectives of the Wabanong Nakaygum Okimawin Council
of Chiefs Accord dated April 3, 2007, in accordance with the principles set out in that
accord.”%!

The two main purposes of the Act are to:

(1) “...enable First Nations and aboriginal communities on the east side of Lake Winnipeg to
engage in land use and resource management planning for designated areas of Crown
land that they have traditionally used;” and

(2) “...provide designated areas of Crown land on the east side of Lake Winnipeg with
special protection from development and other activities that might occur on that land.”4?

The Act is informed by seven main principles, including:
e Voluntary:
o The Act only applies to those First Nations who “opt-in.”
e Aboriginal and Treaty Rights Respected:
o All Crown decisions must respect Aboriginal and Treaty rights.
e Consistent with Wabanong Nakaygum Okimawin Council of Chiefs Accord
o The Act enshrines the goals, objectives, and principles of the Accord.
e Government-to-Government Relations Respected:
o All decisions are made jointly by First Nations and the provincial government.
e EXxisting Uses:
o No First Nation will be forced to accept any existing land uses.

o The Act helps to assess if past decisions to grant permission were fair and
reasonable.

e Planning Outside the Act:

o First Nations can continue to participate in land use planning through existing
provincial laws.

e Public Interest and Consultation:
o Management plans can only be amended if Cabinet determines that the
amendment is in the public interest or has fully and meaningfully consulted with
affected First Nations before making the decision.*%

401 The East Side Traditional Lands Planning and Special Protected Areas Act, CCSM, c E3, s 2.
402 |pid, s 3.
403 |pid, s 16.
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https://web2.gov.mb.ca/laws/statutes/ccsm/e003e.php

The Ministry of Natural Resources and Northern Development (“the Ministry”) is responsible for
administering the Act. Indigenous governments and communities can submit requests to create
a planning area under the Act.“** Once the Ministry has received a request, a Planning Council
can be created to develop a management and development plan for the requested planning
area.*%

Before a planning area is created by regulation, the Ministry must provide opportunities for
Indigenous and public participation and consultation.4%®

The Planning Council can develop a management and development plan that:

(1) Allows the management, use, and sustainable development of Crown land and
resources;

(2) Identifies zones in the planning area and describes the activities that will be permitted,
restricted, and/or prohibited in each zone;

(3) Makes recommendations regarding plan implementation; and

(4) Addresses any other relevant matters.*%’

When drafting the management and development plan, the Planning Council must consider the
following factors:

(a) The natural resources in the planning area;
(b) The environmental features of the planning area;
(c) Traditional uses of the land by members of First Nations and Indigenous communities;

(d) Cultural and social priorities, including protecting sites with religious, spiritual, or
archaeological significance;

(e) Exercising Aboriginal and Treaty rights in the planning area;

(f) Economic development needs;

(g) Pre-existing and pre-approved land and resource uses in the planning area;
(h) Provincial land use policies; and

(i) Information received from required public meetings and consultation.*%®

The Planning Council is responsible for the management plan. The Minister of Natural
Resources and Northern Development (“the Minister”) can require the Planning Council to hold
public meetings, provide the Minister with drafts of the plan, and comply with any ministerial
directions regarding the management plan.*%

404 The East Side Traditional Lands Planning and Special Protected Areas Act, CCSM, c E3, s 5.
405 |pid, s 9.

406 |pid, ss 6, 8.

407 1bid, s 10(1).

408 |hid, ss 10(3), 11.

409 1hid, s 10(2).
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https://web2.gov.mb.ca/laws/statutes/ccsm/e003e.php

Cabinet may approve the management plan by Order in Council, but only after:

(1) Every First Nation and Indigenous community that requested the creation of the planning
area has approved the management plan; and

(2) The Minister has consulted with First Nations and Indigenous communities that have
traditionally used lands in the planning area.**°

Once a management plan has been created for a planning area, all provincial government
decisions in that area must align with the management plan.*'!* The Cabinet can strengthen the
management plan by enacting regulations to support the outlined planning requirements.*

The Minister can also enter into agreements with First Nations or Indigenous communities to
create a Resource Management Board. The Resource Management Board can provide advice
and recommendations on land use and resource management issues.*?

A limitation of this Act is that it only applies to “Crown land that is not located in a municipality or
local government district or within the boundaries of a community or settlement...under The
Northern Affairs Act.”4

410 The East Side Traditional Lands Planning and Special Protected Areas Act, CCSM, c E3, s 12.

411 |pid, ss 7-8, 13.

412 |bid, s 14.

413 |bid, s 17.

414 The East Side Traditional Lands Planning and Special Protected Areas Act, CCSM, ¢ E3, s 6(3); see also
“Summary of The East Side Traditional Lands Planning and Special Protected Areas Act” (last visited 12 May 2022),
online: Government of Manitoba.
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https://web2.gov.mb.ca/bills/38-5/b033e.php
https://web2.gov.mb.ca/bills/38-5/b033e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/e003e.php
https://web2.gov.mb.ca/laws/statutes/ccsm/e003e.php
https://www.gov.mb.ca/nrnd/forest/land-management/east_side/index.html

New Brunswick
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Overview

New Brunswick legislation offers three main types of protected area designation: provincial
parks, Class | protected areas, and Class Il protected areas.

The first chart in this section evaluates provincial parks and the two classes of protected areas
based on the three characteristics of Indigenous Protected and Conserved Areas (IPCAS) as
outlined by the Indigenous Circle of Experts (ICE). The first chart also identifies some overall
advantages and disadvantages of each protected area designation for the creation of IPCAs.

None of the designations allow for sole Indigenous leadership in managing IPCAs. However,
New Brunswick law does allow the Minister to enter into agreements and create committees to
support the management of protected areas. This power could be used in the context of an
IPCA, although there are currently no examples in the province.

Following this overall survey, this section provides more detail on each of the three protected
area designations. The in-depth charts in this section present information on what activities are
permitted and prohibited in each area. They also outline the process for creating each
designation. Additional designations, such as provincial heritage places and wildland
management areas, are also briefly described.

Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
New Brunswick Parks Act and Protected Natural Areas Act

Provincial Park

Class | Protected

Class Il Protected

Area Area
Leqislati Parks Act Protected Natural Protected Natural
egislation Areas Act Areas Act
IPCA Characteristic No No No

#1: Indigenous-led

IPCA Characteristic
#2: Long-term
commitment to

Included in legislation —
requires legislative
amendment to remove

Established by
regulation — less
permanent than in an

Established by
regulation — less
permanent than in an

conservation protections Act Act
IPCA Characteristic Minister may enter into | Minister may enter into | Minister may enter into
#3: Elevate agreements and create | agreements and create | agreements and create

Indigenous rights and
responsibilities

advisory committees to
support management

advisory committees to
support management

advisory committees to
support management

Advantages

Relatively strong
baseline protections

Strict protections

Strong baseline
protections

Disadvantages

Focus on recreation

Protections less
permanent than
Provincial Parks

Focused on protection
to the exclusion of
humans

Protections less
permanent than
Provincial Parks
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In-Depth: Parks Act

Legislation Parks Act

Responsible Government

415
Department Natural Resources and Energy Development

Permanently protect ecosystems and provide recreational,
Overall Goals and Values educational, and natural and cultural heritage appreciation
opportunities (s. 3)

Establishment Legislation (s. 1)

Strength of Protection*® Il National Park

Minister responsible for management (s. 10(1)) — may enter
Decision-Making Authority into agreements and create advisory committees to support
(ss. 10(2)(e), 10(2)(e.1))

Hunting Prohibited*’
Fishing With licence (with exceptions)*8
Trapping Prohibited**®
Development Construction by agreement*?°

Dependent on resource management plan (s. 10.1)
No mining or quarrying (s. 22

Natural Resource Extraction -g quarry .g( )

No timber harvesting*?!

No aggregate extraction*??

Access Motor vehicle and off-highway vehicle access (with permit)*23

Activities Allowed Outdoor recreational activities*?*

Removing vegetation or natural objects or impacting a body

Activities Prohibited of water (unless permitted)*?®

415 parks Act, RSNB 2011, ¢ 202, s 1.

For Provincial Parks listed in Schedule A.1 of the General Requlation, NB Reg 85-104, the responsible government
department is the Department of Tourism, Heritage and Culture.

416 Based on IUCN Protected Area Categories (see Appendix I1).

417 General Regulation, NB Reg 85-104, s 14.

418 |bid, s 15.

419 |bid, s 14.

420 Parks Act, RSNB 2011, ¢ 202, s 10(2); General Regulation, NB Req 85-104, s 19.

421 General Regulation, NB Reg 85-104, s 17.

422 |bid, s 18.

423 |pbid, ss 10-11, 23.

424 See e.g. “New Brunswick Parks” (last visited 12 May 2022), online: Parks NB; “Explore Our Parks” (last visited 12
May 2022), online: Parks NB.

425 General Reqgulation, NB Reg 85-104, s 3.



https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-85-104/latest/nb-reg-85-104.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-85-104/
https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-85-104/
https://www.canlii.org/en/nb/laws/regu/nb-reg-85-104/
https://parcsnbparks.ca/
https://www.parcsnbparks.info/en/parks
https://www.canlii.org/en/nb/laws/regu/nb-reg-85-104/

Provincial Parks

The Minister of Natural Resources and Energy Development (“the Minister”) can create a
Provincial Park by regulation. The approval of Cabinet is required if the value of the land
exceeds $15,000. Cabinet generally retains the power to make regulations respecting the use,
classification and management of parks.*? Provincial Parks are dedicated to present and future
generations for four purposes:

(1) To permanently protect the environment and natural and cultural heritage;
(2) To provide recreational and educational opportunities;
(3) To encourage appreciation of New Brunswick’s natural and cultural heritage; and

(4) To create tourist destinations*?’

The Minister must prepare a resource management plan for each Provincial Park at least once
every ten years.*?® Additionally, the Parks Act must be reviewed at least once every ten
years.*?®

Agreements

The Minister is responsible for managing Provincial Parks. The Minister can create an advisory
committee, including members of First Nations, to provide advice and recommendations on
Provincial Park management. This amendment was introduced in 2014.4%

In-Depth: Protected Natural Areas Act

Class | Protected Area Class Il Protected Area
Legislation Protected Natural Areas Act Protected Natural Areas Act
Responsible Natural Resources and Natural Resources and Energy
Government Department | Energy Development (s. 1) Development (s. 1)
Protect ecosystems, species, | Protect ecosystems, species, and
and plants while providing plants while providing
Overall Goals and opportunities for low-impact opportunities for low-impact
Values outdoor recreation, outdoor recreation, educational
educational activities, and activities, and scientific research
scientific research (s. 3) (s.3)
Establishment Regulation (s. 5) Regulation (s. 5)
Strength of Protection*3! la Strict Nature Reserve Ib Wilderness Area

426 parks Act, RSNB 2011, c 202, ss 1, 5, 23.

427 M, s 3.

428 |pid, s 10.1.

429 |pbid, s 10.2.

430 |pid, s 10.1.

431 Based on IUCN Protected Area Categories (see Appendix I1).
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https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html
https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html
https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html
https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html
https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html
https://www.canlii.org/en/nb/laws/stat/rsnb-2011-c-202/latest/rsnb-2011-c-202.html

In-Depth: Protected Natural Areas Act (Continued)

Class | Protected Area

Class Il Protected Area

Decision-Making

Minister responsible for
management — may enter
into agreements to support*?

Minister responsible for
management — may enter into
agreements to support**

Authority Minister may also establish Minister may also establish Local
Local Advisory Committee*3? Advisory Committee*3®
Hunting Prohibited (s. 11(b)) With licence**
Fishing Prohibited (s. 11(b)) With licence®¥”
Trapping Prohibited (s. 11(b)) With permit*3®

Development

Road construction for access
purposes (s. 17(1))

Road construction for access
purposes (s. 17(1))
No other construction allowed
(s. 12(a)(viii))

Natural Resource

Prohibited (s. 11(b))

No forestry, mineral exploration or
mining, boring or drilling,
quarrying, or gas or petroleum

Extraction exploration or development
(s. 12(a))
A No access (unless permitted) No motor vehicle access (with
ceess (s. 11(a)) exceptions)*°

Activities Allowed

Scientific research or
educational activities (with
permit) (s. 15(1))

Scientific research or educational
activities (with permit) (s. 15(1))
Low-impact ecotourism
activities**°

Activities Prohibited***

No activities allowed (s.
11(b))

Agriculture, aquaculture, or
industrial or commercial activities
(s. 12(a))

Removing or destroying plants,
animals, or natural objects
(s. 12(a)(xiii))

432 protected Natural Areas Act, SNB 2003, ¢ P-19.01, ss 32-33.

433 General Requlation, NB Req 2004-57, s 13.

434 Protected Natural Areas Act, SNB 2003, ¢ P-19.01, ss 32-33.

435 General Requlation, NB Req 2004-57, s 13.

436 |hid, s 6(0).
437 |bid, s 6(n).
438 |bid, ss 6(d), 6(e).

439 Protected Natural Areas Act, SNB 2003, ¢ P-19.01, s 12(a)(xii); General Regulation, NB Reqg 2004-57, s 6(K).

440 General Requlation, NB Req 2004-57, s 6.

441 Any of the activities that would otherwise be prohibited in a Protected Area may be allowed by the Minister if the

activity would support:

(a) The protection, conservation, or management of a Protected Area;

(b) The protection, rehabilitation, recovery, or restoration of an ecosystem within a Protected Area;

(c) The protection of forests and other natural resources; or

(d) The health and welfare of plant and animal species.
Protected Natural Areas Act, SNB 2003, ¢ P-19.01, s 14.



https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/
https://www.canlii.org/en/nb/laws/regu/nb-reg-2004-57/latest/nb-reg-2004-57.html
https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/
https://www.canlii.org/en/nb/laws/regu/nb-reg-2004-57/latest/nb-reg-2004-57.html
https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/latest/snb-2003-c-p-19.01.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-2004-57/latest/nb-reg-2004-57.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-2004-57/latest/nb-reg-2004-57.html
https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/latest/snb-2003-c-p-19.01.html

By regulation, Cabinet can create a Protected Natural Area to protect biodiversity and the
natural environment by conserving and managing lands that:

(a) Are representative of natural ecosystems throughout New Brunswick;
(b) Contain unigue relationships between plant and animal species;

(c) Provide habitat for rare or endangered native species;

(d) Contain ecologically sensitive species or habitats;

(e) Feature unigue or rare botanical, zoological, or geological phenomena;
(f) Offer opportunities to study ecosystem recovery; and/or

(9) Provide opportunities for low-impact outdoor recreation, educational activities, and
scientific research.*4?

A Protected Natural Area can be either a Class | Protected Natural Area or a Class Il Protected
Natural Area:**

e Class | Protected Natural Area:

o Requires complete protection due to ecological sensitivity of protected
features.**

e Class Il Protected Natural Area:

o Supports low-impact recreational activities and traditional food gathering
activities.*®

It is important to note that a Class 1 Protected Natural Area does not provide for the exercise of
Indigenous harvesting rights. A Class 1 Protected Natural Area designation is an unlikely
pathway for an IPCA.

The level of public consultation required before creating a Protected Natural Area is dependent
on its size. For example, if the proposed Area is 750 hectares or less, then the Minister of
Natural Resources and Energy Development (“the Minister”) can decide on the level of public
consultation they believe to be necessary. If the proposed Area is greater than 750 hectares,
then the Minister must begin consultation based on the requirements set out in the
regulations.*46

On the Minister’'s recommendation and by regulation, Cabinet can change the boundaries of, or
cancel, a Protected Natural Area if “the lands are no longer suitable for the purpose of this
Act.™47

442 Protected Natural Areas Act, SNB 2003, ¢ P-19.01, ss 3, 5(1).

443 |bid, s 5(2).

444 “Class 1" (last visited 12 May 2022), online: Government of New Brunswick.

445 “Class 2" (last visited 12 May 2022), online: Government of New Brunswick.

446 Protected Natural Areas Act, SNB 2003, ¢ P-19.01, s 5(3); see also General Regulation, NB Reg 2004-57, s 4.
447 Protected Natural Areas Act, SNB 2003, c P-19.01, s 6.
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https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/latest/snb-2003-c-p-19.01.html
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https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/latest/snb-2003-c-p-19.01.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-2004-57/latest/nb-reg-2004-57.html
https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/latest/snb-2003-c-p-19.01.html

Before changing the boundaries of a Protected Natural Area, the Minister must conduct the level
of public consultation they believe to be necessary.*#

Before cancelling a Protected Natural Area that is greater than 750 hectares in size, the Minister
must begin consultation based on the requirements set out in the regulations.*4°

The Minister is responsible for managing Protected Natural Areas.**°

The Minister can enter into an agreement with “one or more persons” to protect and manage a
Protected Natural Area.**

The Minister can also establish a Local Advisory Committee to provide community input and
advice regarding the protection and management of a Protected Natural Area.**?

Other Protected Areas

Fish and Wildlife Act

By regulation, the Minister of Natural Resources and Energy Development (“the Minister”) can
create a Wildlife Refuge or Wildlife Management Area.**® Hunting and trapping are generally
prohibited in Wildlife Refuges and Wildlife Management Areas.**

The Minister is responsible for managing Wildlife Refuges and Wildlife Management Areas.**®
With Cabinet’s permission, the Minister can enter into an agreement with a person to provide for
“the better use and management of the fish and wildlife” of New Brunswick.*®

Heritage Conservation Act

The Minister of Tourism, Heritage and Culture (“the Minister”) can create a Provincial Heritage
Place through a ministerial order.**” The Minister can also create a Provincial Heritage Place
based on their own initiative or based on a public application.*®

448 Protected Natural Areas Act, SNB 2003, ¢ P-19.01, s 6(2).

449 1hid, s 6(3); see also General Regulation, NB Req 2004-57, s 4.

450 |pid, s 32.

451 1bid, s 33.

452 General Requlation, NB Req 2004-57, s 13.

453 Fish and Wildlife Act, SNB 1980, ¢ F-14.1, s 1, see also generally Wildlife Refuges and Wildlife Management
Areas Regulation, NB Req 94-43.

454 Fish and Wildlife Act, SNB 1980, ¢ F-14.1, ss 39, 45; see also generally Wildlife Refuges and Wildlife
Management Areas Regulation, NB Reqg 94-43.

455 Fish and Wildlife Act, SNB 1980, c F-14.1, s 4.

456 |bid, s 117.

457 Heritage Conservation Act, SNB 2009, ¢ H-4.05, ss 1, 34, 36.

458 |bid, ss 28, 31.
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https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/latest/snb-2003-c-p-19.01.html
https://www.canlii.org/en/nb/laws/stat/snb-2003-c-p-19.01/latest/snb-2003-c-p-19.01.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-2004-57/latest/nb-reg-2004-57.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-2004-57/latest/nb-reg-2004-57.html
https://www.canlii.org/en/nb/laws/stat/snb-1980-c-f-14.1/latest/snb-1980-c-f-14.1.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-94-43/latest/nb-reg-94-43.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-94-43/latest/nb-reg-94-43.html
https://www.canlii.org/en/nb/laws/stat/snb-1980-c-f-14.1/latest/snb-1980-c-f-14.1.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-94-43/latest/nb-reg-94-43.html
https://www.canlii.org/en/nb/laws/regu/nb-reg-94-43/latest/nb-reg-94-43.html
https://www.canlii.org/en/nb/laws/stat/snb-1980-c-f-14.1/latest/snb-1980-c-f-14.1.html
https://www.canlii.org/en/nb/laws/stat/snb-2009-c-h-4.05/latest/snb-2009-c-h-4.05.html

To be protected as a Provincial Heritage Place, the site must meet at least one of the following
criteria:

(a) The site is “associated with a person, organization, event or theme that
i.  Had a significant impact on provincial heritage, or
i. llustrates an important aspect of human history in the Province;”
(b) The site is palitically, socially, culturally, scientifically, or politically significant;

(c) The site offers information that significantly contributes to a broader understanding of
New Brunswick’s history and heritage;

(d) The site is a “landmark of provincial significance;”
(e) The site is aesthetically, visually, or contextually important; or

(f) The site is a distinct or cultural landscape that is significant to the history of New
Brunswick.*%°

Once a site is protected as a Provincial Heritage Place, it can only be changed with the
Minister's permission.*°

The Minister is responsible for managing Provincial Heritage Places.*5!

459 General Requlation, NB Reqg 2010-132, s 6.
460 Heritage Conservation Act, SNB 2009, ¢ H-4.05, ss 38, 41.
461 |bid, s 100.
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https://www.canlii.org/en/nb/laws/regu/nb-reg-2010-132/latest/nb-reg-2010-132.html
https://www.canlii.org/en/nb/laws/stat/snb-2009-c-h-4.05/latest/snb-2009-c-h-4.05.html

Newfoundland and
Labrador

o,
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Overview

Newfoundland and Labrador legislation includes three main types of protected area designation:
provincial parks, wilderness reserves, and ecological reserves.

The first chart in this section evaluates each of the three designations based on the
characteristics of Indigenous Protected and Conserved Areas (IPCAs) as outlined by the
Indigenous Circle of Experts (ICE). It also identifies the overall advantages and disadvantages
of each designation for the creation of IPCAs.

None of the designations allow for sole Indigenous leadership in managing IPCAs. However,
Newfoundland and Labrador law does allow the Minister to create advisory committees or
councils to support the management of protected areas. These committees or councils are
intended to facilitate public consultation and input into the creation of parks.

In the case of reserves, the advisory council also recommends management decisions to the
Minister. The potential for explicit co-management agreements under the law remains unclear.

Following this overall survey, this section offers more detail on each of the three protected area
designations. These charts present information on what activities are permitted and prohibited in
each area. They also outline the process for creating them. Additional designations, such as
provisional reserves, public reserves, and historical sites are also briefly described.

Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of

Provincial Parks Act and Wilderness and Ecological Reserves Act

Provincial Park

Wilderness Reserve

Ecological Reserve

Wilderness and

Wilderness and

Legislation Provincial Parks Act | Ecological Reserves | Ecological Reserves
Act Act
IPCA Characteristic No No No

#1: Indigenous-led

IPCA Characteristic
#2: Long-term
commitment to

conservation

Established by order
— less permanent
than regulation or in
an Act

Established by order
— less permanent
than regulation or in
an Act

Established by order
— less permanent
than regulation or in
an Act

IPCA Characteristic
#3: Elevate
Indigenous rights and
responsibilities

Lieutenant Governor
in Council may
appoint advisory
committee to support
management

Wilderness and
Ecological Reserves
Advisory Council
supports
management

Wilderness and
Ecological Reserves
Advisory Council
supports
management
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Overview (Continued):

Strong baseline

Strong baseline

protections

protections protections
Advantages Relgtlvely stro_ng Tgmporary_ Tgmporary_
baseline protections | protections available | protections available
Clear nomination Clear nomination
process process
May be decreased by Focused on Focused on
Disadvantages order — impermanent protection to the protection to the

exclusion of humans

exclusion of humans

In-Depth: Provincial Parks Act

Legislation Provincial Parks Act
Responsible Government Tourism, Culture, Arts and Recreation®?
Department

Overall Goals and Values

Establishment

Conserve and manage natural ecosystems and provide
recreational opportunities*®?

Order in Council (s. 4(1))

Strength of Protection®*

[l National Park

Decision-Making Authority

Minister responsible for management (s. 5(1)).

The Lieutenant Governor in Council may appoint an advisory
committee (s. 7)

Hunting Prohibited (with exceptions)*%®
Fishing With licence*¢®
Trapping Prohibited (with exceptions)*¢”

Development

No private cottages (s. 4(5))

Natural Resource Extraction

No mineral exploration, mining, logging, or hydroelectric
development (s. 4(5))

462 “Provincial Parks” (last visited 12 May 2022), online: Government of Newfoundland and Labrador.

463 “Apbout Us” (last visited 12 May 2022), online: Parks NL.

464 Based on IUCN Protected Area Categories (see Appendix I1).

465 Provincial Parks Regulations, NLR 91/97, ss 3(1), 4(2), 5; see also Hunting in a Waterway Provincial Park

Permission Order, NLR 74/20.

466 provincial Parks Regulations, NLR 91/97, s 4(1); see also Fishing and Angling in a Provincial Park Permission

Order, NLR 73/20.

467 “2021-22 Hunting and Trapping Guide” (last modified 10 June 2021), online: Government of Newfoundland and

Labrador.
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https://www.gov.nl.ca/tcar/home/parks/
https://www.parksnl.ca/about-us/
https://www.assembly.nl.ca/legislation/sr/regulations/rc970091.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc200074.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc200074.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc970091.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc200073.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc200073.htm
https://www.gov.nl.ca/hunting-trapping-guide/2021-22/print/

In-Depth: Provincial Parks Act (Continued)

Provincial Park
Access Motor vehicle and off-highway vehicle access (with permit)*¢®
Activities Allowed Outdoor recreational activities*®®
Activities Prohibited Scientific research (unless permitted)*’©

Cabinet can create or increase or decrease the area of a Provincial Park through an Order in

Council.** Cabinet can purchase or acquire land to create or increase the area of a Provincial
Park.4"?

The Minister of Tourism, Culture, Arts and Recreation (“the Minister”) is responsible for
managing Provincial Parks.*”® Cabinet can appoint an advisory committee to provide the
Minister with advice and recommendations regarding Provincial Park management.*™

In-Depth: Wilderness and Ecological Reserves Act

Wilderness Reserve | Ecological Reserve*”® | Provisional Reserve
Wilderness and Wilderness and Wilderness and
Legislation Ecological Reserves Ecological Reserves Ecological Reserves
Act Act Act
gf)f/g(r)r?r?gﬁ Environment and Environment and Environment and
Department*’s Climate Change Climate Change Climate Change
Protect representative 'I;er]n dpsotrﬁgtlym[;rotsgt
Overall Goals Protect undisturbed or unigue ecosystems included in fu%/ure
and Values wilderness (s. 4) while supporting Wilderness or
scientific research (s. 5) . 477
Ecological Reserve

468 Provincial Parks Regulations, NLR 91/97, ss 9-12.

469 “About Us” (last visited 12 May 2022), online: Parks NL.

470 Provincial Parks Regulations, NLR 91/97, s 17.

471 provincial Parks Act, RSNL 1990, ¢ P-32, s 4.

472 |bid, s 3.

473 |bid, s 5(1).

474 1bid, s 7.

475 “Ecological reserve management is specific to each reserve and developed in consultation with the public. For
example, a botanical ecological reserve may have more restrictions than a representative ecological reserve due to
the fragile nature of endangered or threatened plants and their habitat.” “Ecological Reserves” (last visited 12 May
2022), online: Government of Newfoundland and Labrador.
476 “wilderness and Ecological Reserves” (last visited 12 May 2022), online: Government of Newfoundland and
Labrador.

477 Wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, ss 12-18; see also “The WER Act” (last visited 12
May 2022), online: Government of Newfoundland and Labrador.
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https://www.assembly.nl.ca/legislation/sr/regulations/rc970091.htm
https://www.parksnl.ca/about-us/
https://www.assembly.nl.ca/legislation/sr/regulations/rc970091.htm
https://www.assembly.nl.ca/legislation/sr/statutes/p32.htm
https://www.gov.nl.ca/ecc/natural-areas/wer/eres/
https://www.gov.nl.ca/ecc/natural-areas/wer/
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.gov.nl.ca/ecc/natural-areas/wer/act/

In-Depth: Wilderness and Ecological Reserves Act (Continued)

Wilderness Reserve

Ecological Reserve*’®

Provisional Reserve

Establishment

Order in Council (s. 4)

Order in Council (s. 5)

Order in Council (s. 14)

Strength of

Ib Wilderness Area

la Strict Nature

Temporary

Ecological Reserves
Advisory Council
established to provide
advice (s. 6)

Ecological Reserves
Advisory Council
established to provide
advice (s. 6)

Prohibited (with

Protection Reserve

Decision- Minister responsible for | Minister responsible for | Minister responsible for
Making management (s. 20) — management (s. 20) — management (s. 20) —

Authority Wilderness and Wilderness and Wilderness and

Ecological Reserves
Advisory Council
established to provide
advice (s. 6)

Dependent on order

i ; it479
Hunting With permit exceptions)*® (s. 24)
_— . 481 Prohibited (with Dependent on order
Fishing With permit exceptions)*2 (s. 24)
: . 483 Prohibited (with Dependent on order
Trapping With permit exceptions)*® (s. 24)

Development

Prohibited (s. 24(a)(i))

Prohibited (s. 24(a)(i))

Prohibited (s. 24(a)(i))

Natural
Resource
Extraction

No logging, agriculture,
or mining
(s. 24(1)(a)(ii))
No aggregate
extraction*®

No logging, agriculture,
or mining
(s. 24(1)(a)(ii))
No aggregate
extraction?8®

No logging, agriculture,
or mining

(s. 24(1)(a)(ii))

478 “Ecological reserve management is specific to each reserve and developed in consultation with the public. For
example, a botanical ecological reserve may have more restrictions than a representative ecological reserve due to

the fragile nature of endangered or threatened plants and their habitat.

” o«

Ecological Reserves” (last visited 12 May

2022), online: Government of Newfoundland and Labrador.
479 Wilderness Reserve Regulations, 1997, NLR 65/97, s 10.

480 Wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 24(3)(a)(ii); Botanical Ecological Reserve

Regulations, 2013, NLR 31/13, s 11; Fossil Ecological Reserve Regulations, 2009, NLR 13/09, s 11.

481 Wilderness Reserve Regulations, 1997, NLR 65/97, s 10.

482 Wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 24(3)(a)(i); Botanical Ecological Reserve

Regulations, 2013, NLR 31/13, s 11; Fossil Ecological Reserve Regulations, 2009, NLR 13/09, s 11; Seabird

Ecological Reserve Reqgulations, 2015, NLR 32/15, s 11.

483 Wilderness Reserve Regulations, 1997, NLR 65/97, s 10.

484 Wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 24(3)(a)(ii); Botanical Ecological Reserve

Requlations, 2013, NLR 31/13, s 11.

485 Wilderness Reserve Regulations, 1997, NLR 65/97, s 7(1)(h).

486 Botanical Ecological Reserve Regulations, 2013, NLR 31/13, ss 3(i), 3(j); Fossil Ecological Reserve Regulations,

2009, NLR 13/09, ss 3(h), 3(n); Seabird Ecological Reserve Reqgulations, 2015, NLR 32/15, ss 3(j), 3(k).



https://www.gov.nl.ca/ecc/natural-areas/wer/eres/
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm

In-Depth: Wilderness and Ecological Reserves Act (Continued)
Wilderness Reserve | Ecological Reserve | Provisional Reserve

No motorized access
(s. 24(2)(a)); off-

highway vehicle No motorized access

Access access in certain (s 24(2)(@)) Dependent on order
Reserves*® Visitor access may (s. 24)
be limited*&®

Visitor access with
permit*e®

Low-impact outdoor
Low-impact outdoor | recreational activities

recreational (may be limited)**2 5 dent g
it A ad90 ependent on order
Activities Allowed activities Scientific research P (s. 24)
Scientific research and educational
(with permit)*°* activities (with
permit)*®3
Activities Prohibited | Changing the flow of | Changing the flow of | Dependent on order
water entering a water entering a (s. 24)
Reserve (s. 24(1)(b)) | Reserve (s. 24(1)(b)) Changing the flow of
Removing or Removing or water entering a
destroying plants, destroying plants, Reserve (s. 24(1)(b))
animals, or natural animals, or natural
objects*** objects (s. 24(3)(b))
Camping*® Camping*°®

Grazing (unless
permitted)*°”

487 Wilderness Reserve Regulations, 1997, NLR 65/97, s 16.

488 Wilderness Reserve Regulations, 1997, NLR 65/97, s 4; “Wilderness Reserves” (last visited 12 May 2022), online:
Government of Newfoundland and Labrador.

489 Botanical Ecological Reserve Regulations, 2013, NLR 31/13, s 10; Seabird Ecological Reserve Reqgulations, 2015,
NLR 32/15, s 10.

4% Wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 4; see also “Wilderness Reserves” (last visited 12
May 2022), online: Government of Newfoundland and Labrador.

491 Wilderness Reserve Regulations, 1997, NLR 65/97, s 26.

492 Botanical Ecological Reserve Regulations, 2013, NLR 31/13, s 9; Fossil Ecological Reserve Regulations, 2009,
NLR 13/09, s 12.

493 Botanical Ecological Reserve Regulations, 2013, NLR 31/13, ss 6, 8; Fossil Ecological Reserve Regulations,
2009, NLR 13/09, ss 7, 9; Seabird Ecological Reserve Requlations, 2015, NLR 32/15, ss 6, 8.

494 Wilderness Reserve Requlations, 1997, NLR 65/97, s 7.

495@] s 5.

4% Botanical Ecological Reserve Regulations, 2013, NLR 31/13, s 3(s); Fossil Ecological Reserve Regulations, 2009,
NLR 13/09, s 3(r); Seabird Ecological Reserve Reqgulations, 2015, NLR 32/15, s 3(0).

497 Fossil Ecological Reserve Requlations, 2009, NLR 13/09, s 5.
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https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.gov.nl.ca/ecc/natural-areas/wer/wres/
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.gov.nl.ca/ecc/natural-areas/wer/wres/
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc970065.htm
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm

In addition to the Wilderness and Ecological Reserves Act (“the Act”), management of
Wilderness Reserves and Ecological Reserves in Newfoundland and Labrador is guided by the
following vision:

“To protect, in an unimpaired condition, large wilderness areas, representative areas of
all provincial ecoregions, and areas that contain rare natural phenomena, in order to
preserve the diversity and distinctiveness of the Province’s rich natural heritage and to
support an ecologically sustainable future for the benefit of present and future
generations.™98

Wilderness Reserves

By Order in Council, Cabinet can create a Wilderness Reserve in an area of the Province that
experiences “no or little human activity” for one of three purposes:

(1) To protect wilderness and provide areas for people to visit and engage in outdoor
recreation and nature appreciation;

(2) To provide undisturbed areas for species; or

(3) To protect ecosystems “with primitive or extraordinary characteristics.”4%°

Cabinet can increase or decrease the area of a Wilderness Reserve based on the
recommendations of the Wilderness and Ecological Reserves Advisory Council (see below).5%

Ecological Reserves

Ecological Reserves are generally subject to stronger protections than Wilderness Reserves. By
Order in Council, Cabinet can create an Ecological Reserve to protect representative or unique
ecosystems for several purposes:

(1) To support scientific research and environmental education;

(2) To protect habitat for rare or endangered species;

(3) To preserve relatively undisturbed environments from development;

(4) To provide opportunities to study ecosystem recovery;

(5) To preserve rare botanical, zoological, geological, or geographical characteristics; or

(6) To protect species in their natural habitats.5*

Cabinet can increase or decrease the area of an Ecological Reserve based on the
recommendations of the Wilderness and Ecological Reserves Advisory Council (see below).>%?

498 “wilderness and Ecological Reserves” (last visited 12 May 2022), online: Government of Newfoundland and
Labrador.

499 Wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 4.

500 |pid, ss 12-18, 21.

501 wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 5.

502 |pid, ss 12-18, 21.
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https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.gov.nl.ca/ecc/natural-areas/wer/
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm

Ecological Reserves can be categorized by regulation. There are three categories of Ecological
Reserves:

(1) Botanical Ecological Reserves: Protect rare plants and animals.
(2) Fossil Ecological Reserves: Protect globally significant fossils and rock formations.

(3) Seabird Ecological Reserves: Protect seabird colonies.*%

Wilderness and Ecological Reserves Advisory Council (WERAC)

The Wilderness and Ecological Reserves Advisory Council (WERAC) provides advice to the
Minister of Environment and Climate Change (“the Minister”) regarding the creation,
management, and cancellation of Wilderness and Ecological Reserves.*** More than half of the
members of the WERAC must be representatives of the public.>®

The WERAC can determine areas across Newfoundland and Labrador that are suitable for the
creation of a Wilderness or Ecological Reserve and can accept public recommendations using
the following process.5%

Reserve Nomination Process

The following process is followed after a public proposal for the creation of a new Wilderness or
Ecological Reserve:%’

e Step 1: Proposal received by WERAC®%
o Proposal may be rejected at this stage.
e Step 2: WERAC conducts preliminary review

o WERAC meets with person or group submitting proposal, conducts site visit and
investigation, holds meetings with community representatives and residents, and
prepares a preliminary report.

o Proposal may be rejected at this stage.
e Step 3: Government reviews proposal®®

o Government identifies outstanding land use issues and meets with WERAC to
clarify and attempt to resolve these issues.

503 Botanical Ecological Reserve Regulations, 2013, NLR 31/13; Fossil Ecological Reserve Regulations, 2009, NLR
13/09; Seabird Ecological Reserve Regulations, 2015, NLR 32/15; see also “Ecological Reserves” (last visited 12
May 2022), online: Government of Newfoundland and Labrador.

504 wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 6.

505 |bid, s 7(1).

506 |bid, s 11.

507 “Reserve Establishment Process Wilderness and Ecological Reserves Act” (last visited 12 May 2022), online (pdf):
Government of Newfoundland and Labrador.

508 Wwilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, ss 11(1), 11(2).

509 |bid, s 12(1).
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https://www.gov.nl.ca/ecc/natural-areas/wer/adc/
https://www.canlii.org/en/nl/laws/regu/nlr-31-13/latest/nlr-31-13.html
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc090013.htm
https://www.assembly.nl.ca/legislation/sr/regulations/rc150032.htm
https://www.gov.nl.ca/ecc/natural-areas/wer/
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm
https://www.gov.nl.ca/ecc/files/publications-parks-factsheets-reserve-establishment-process.pdf
https://www.assembly.nl.ca/legislation/sr/statutes/w09.htm

Step 4: Proposal reviewed by community representatives and residents

o WERAC holds public meetings to inform the public of the proposal and to clarify
and attempt to resolve outstanding land use issues.
Step 5: WERAC conducts second review>*

o WERAC approves or rejects suggested revisions, updates preliminary report,
and drafts submission to government.

o Proposal may be rejected at this stage.

Step 6: Government recommends Cabinet establish Provisional Reserve (see
below)

o Proposal may be rejected at this stage.
Step 7: Provisional Reserve established®!!
Step 8: Preliminary management plan drafted
Step 9: Public notice published®?

o Members of the public must provide written notice if they wish to participate in the
public hearing.

Step 10: Minister schedules public hearing®*?
Step 11: WERAC hosts public hearings

o WERAC drafts final report and prepares government submission.
t514

Step 12: WERAC submits final recommendation to governmen

Step 13: Reserve established, or proposal rejected®®

Provisional and Emergency Reserves

Once the WERAC has recommended the establishment of a Wilderness or Ecological Reserve,
the Minister must prepare a description of the Reserve and its purposes.®® After receiving the
Minister’s description, Cabinet can make an order creating a Provisional Reserve.®!’ This
ensures that the area is protected while long-term management decisions are made.

If Cabinet creates a Provisional Reserve, the WERAC must hold a public hearing to discuss the
potential creation of a Wilderness or Ecological Reserve.58

510 wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, s 12(2).

511 |bid, s 14(1).

512 |pid, s 15.

513 |bid, ss 16(1), 16(2).
514 |bid, s 17.

515 |bid, s 18.

516 |bid, s 13.

517 |bid, s 14.

518 |bid, s 16.
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Based on the outcomes of this public hearing, the WERAC can recommend:
1) Creating a Wilderness or Ecological Reserve; or

2) Cancelling the Provisional Reserve.®

By ministerial order, the Minister can create an Emergency Reserve to protect:
1) An areathat is being examined by the WERAC; or

2) An area that has not yet been recommended as a Provisional Reserve to ensure that
the area is not negatively impacted.>?

Other Protected Areas

Lands Act

By ministerial order, the Minister of Municipal and Provincial Affairs (“the Minister”) can create a
Public Reserve “for the purpose and the period set out in the order.”>?

For example, the Glover Island Public Reserve was created to protect the habitat of the
Newfoundland Marten for ten years.5?? During this period, anyone wishing to participate in
construction, commercial development, and/or natural resource extraction in the Reserve must
receive a permit issued by the Minister.5?3

Historic Resources Act

By Order in Council and based on the Minister of Tourism, Culture, Arts and Recreation (“the
Minister”)’s recommendation, Cabinet can create a Provincial Historic Site to protect an area of
historical significance.>?* The Minister can also purchase or acquire lands to create a Provincial
Historic Site.5%

Once created, no one can damage, alter, or remove anything from a Provincial Historic Site
without the Minister’s permission.5?® The Minister must create and maintain a Provincial Registry
of Historic Resources that includes Provincial Historic Sites. The Minister can only remove a
Provincial Historic Site from the Registry with Cabinet’s permission.>?

519 wilderness and Ecological Reserves Act, RSNL 1990, ¢ W-9, ss 17-18.
520 |pid, s 22.

521 Lands Act, SNL 1991, c 36, s 8.

522 Glover Island Public Reserve Order, 2013, NLR 123/13, ss 2, 4.

523 Glover Island Public Reserve Reqgulations, NLR 87/02, ss 3-8, 10.

524 Historic Resources Act, RSNL 1990, ¢ H-4, ss 2(k), 16.

525 |pbid, s 16.2.

526 |bid, s 18.

527 |bid, s 15.
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Overview

Northwest Territories legislation offers four main types of protected area designation: territorial
parks, cultural conservation areas, heritage parks, and protected areas.

The first chart in this section evaluates these four designations based on the characteristics of
Indigenous Protected and Conserved Areas (IPCAs) as outlined by the Indigenous Circle of
Experts (ICE). It also identifies overall advantages and disadvantages of each designation for
the creation of IPCAs.

The establishment process and management structure of protected areas allows for
collaboration and co-management with Indigenous leadership. The Protected Areas Act
guarantees that Indigenous governments or Indigenous governance organization have a say in
management decisions through negotiated establishment agreements.

Following this chart, this section offers more detail on each of the four protected area
designations, with a special focus on protected areas. The in-depth charts in this section
present information on what activities are permitted and prohibited in each area. They also
outline the process for creating them. Additional designations, such as conservation areas, are
also briefly described.

Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
Territorial Parks Act and Protected Areas Act

Cultural
Territorial Park | Conservation Heritage Park Protected Area
Area
L Territorial Parks | Territorial Parks | Territorial Parks
Legislation Act Act Act Protected Areas Act
IPCA
Characteristic
) No No No No
#1: Indigenous-
led
IPCA

Established by
regulation — less
permanent than

Established by
regulation — less
permanent than

Established by
regulation — less
permanent than

Established by regulation
— less permanent than in
an Act

Characteristic
#2: Long-term
commitment to

. in an Act in an Act in an Act
conservation
Legislation co-developed
IPCA Minister or Minister or Minister or and areas co-managed
Characteristic | Superintendent | Superintendent | Superintendent | with Indigenous Peoples
#3: Elevate may enter into may enter into may enter into Minister must enter into
Indigenous agreement to agreement to agreement to Establishment
rights and support support support Agreement with
responsibilities management management management Indigenous governments

or organizations
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https://www.justice.gov.nt.ca/en/files/legislation/protected-areas/protected-areas.a.pdf

Overview (Continued):

Focus on
intersections
between culture and
Relatively strong biodiversity
baseline Clear nomination
Relatively strong protections Relatively strong process
Advantages baseline Focus on baseline Flexible, but strong,
protections intersections protections protections
between culture May support
and biodiversity traditional or
conservation
economy
opportunities
. Joint management,
Minimal not full IPCAs
. . prohibitions on .
Minimal Prohibitions on Minister may bypass

Disadvantages

prohibitions on
industrial natural
resource
extraction

industrial natural
resource
extraction
optional

industrial natural
resource
extraction

Development
permitted to
provide services

Establishment
Agreement in certain
circumstances

Minister may reject
proposal for
protection
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In-Depth: Territorial Parks Act

Territorial Park

Cultural
Conservation Area

Heritage Park

Legislation Territorial Parks Act Territorial Parks Act Territorial Parks Act
giig?:;'g;et Industry, Tourism and | Industry, Tourism and | Industry, Tourism and
Department®? Investment Investment Investment

Overall Goals and
Values

Establishment

Preserve natural
habitat for future
generations while
offering recreational
opportunities®?°

Regulation (s. 5)

Protect culturally
significant sites or
landscapes (s. 3(1)(a))

Regulation (s. 5)

Preserve and protect
culturally or historically
significant areas (s.

3(1)(b)

Regulation (s. 5)

Strength of
Protection®3

Il National Park

V Protected
Landscape/Seascape

1l Natural Monument
or Feature
V Protected
Landscape/Seascape

Decision-Making

Minister/Superintende
nt responsible for
management (s. 7) —

Minister/Superintende
nt responsible for
management (s. 7) —

Minister/Superintende
nt responsible for
management (s. 7) —

Authority may enter into may enter into may enter into
agreements to support | agreements to support | agreements to support
(s. 6) (s. 6) (s. 6)
Hunting®3! Prohibited Prohibited Prohibited
Fishing®%? With licence With licence With licence
Trapping®®® With permit With permit With permit

Development

Dependent on
purpose of protection
(s. 3(2))
Construction (with
permit) (ss. 8, 12)

Development
permitted to protect
the landscape (s. 3(3))

Construction (with
permit) (ss. 8, 12)

Development
permitted to provide
compatible service

infrastructure and
commercial
enterprises (s. 4)

Construction (with
permit) (ss. 8, 12)

528 “Industry, Tourism and Investment” (last visited 12 May 2022), online: Government of Northwest Territories.

529 “Northwest Territories Road and Campground Guide” (2020), online (pdf): Government of Northwest Territories.

530 Based on IUCN Protected Area Categories (see Appendix I1).
531 “Northwest Territories Summary of Hunting and Trapping Regulations July 1, 2021-June 30, 2022” (2021), online

(pdf): Government of Northwest Territories; see also “NWT Campsite Etiquette and Rules” (last visited 12 May

2022), online.

532 “Northwest Territories Parks” (last visited 12 May 2022), online: Northwest Territories Tourism; “Parks” (last visited

12 May 2022), online: NWT Parks.
533 “Northwest Territories Summary of Hunting and Trapping Regulations July 1, 2021-June 30, 2022” (2021), online

(pdf): Government of Northwest Territories; “Trapping and harvesting” (last visited 12 May 2022), online: Government

of Northwest Territories.
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https://www.iti.gov.nt.ca/en
https://www.nwtparks.ca/sites/nwtparks/files/documents/road-and-campground-guide-2020-en.pdf
https://www.enr.gov.nt.ca/sites/enr/files/resources/enr_hunting_and_trapping_summary-en-web.pdf
https://www.nwtparks.ca/be-prepared/nwt-campsite-etiquette-rules
https://spectacularnwt.com/operators/northwest-territories-parks
https://www.nwtparks.ca/explore/parks
https://www.enr.gov.nt.ca/sites/enr/files/resources/enr_hunting_and_trapping_summary-en-web.pdf
https://www.enr.gov.nt.ca/en/services/trapping-and-harvesting

In-Depth: Territorial Parks Act (Continued)

S Cultural :
Territorial Park Conservation Area Heritage Park
No timber
. harvesting®%® _
Natural Resource No timber N | g No timber
Extraction harvesting®* atural resource harvesting®>%®

extraction may be
prohibited (s. 3(3))

Motor vehicle access Motor vehicle access Motor vehicle access

Access??’ in certain areas in certain areas in certain areas
(s. 13(1)(e)) (s. 13(1)(e)) (s. 13(1)(e))
Scientific research Scientific research Scientific research

with permit (s. 8(1)(d)) | with permit (s. 8(1)(d)) | with permit (s. 8(1)(d))

Activities Allowed Outdoor recreational Outdoor recreational Outdoor recreational

activities®® activities®3 activities>*
o Damaging or Damaging or Damaging or
Activities . - -
Prohibited destroying natural destroying natural destroying natural
features (s. 13) features (s. 13) features (s. 13)

Under the Territorial Parks Act and by regulation, the Minister of Industry, Tourism and
Investment (“the Minister”) can create a Territorial Park.>*! Before creating a Territorial Park, the
Minister must consult with Indigenous governments, organizations, and bodies created under a
Land Claims Agreement that might be affected by the Park’s creation.>*? Additionally, the
Minister must have the support of the Legislative Assembly before creating a Territorial Park.>*?

There are four classes of Territorial Parks:>*
e Cultural Conservation Areas
o Main Purpose: To protect culturally significant sites or landscapes.
o Area can be developed for its protection.

o Industrial activity can be prohibited.>*

534 Territorial Parks Regulations, RRNWT 1990, ¢ T-13, s 5.1.

535 |bid.

536 | bid.

537 See also Territorial Parks Regulations, RRNWT 1990, ¢ T-13, Part V.

538 “Explore NWT Parks” (last visited 12 May 2022), online: NWT Parks.

539 |bid.

540 | bid.

541 Territorial Parks Act, RSNWT 1988, ¢ T-4, s 5.

542 |bid, s 4.

543 |bid, s 5.

544 1bid, s 3(1).

545 Industrial activity “includes the harvesting of timber resources, any activity in respect of a mine or minerals, and
any activity in respect of an energy resource such as oil, gas, or water.” Territorial Parks Act, RSNWT 1988, c T-4, ss
1, 3(3).
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https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.a.pdf
https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.r2.pdf
https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.r2.pdf
https://www.nwtparks.ca/explore
https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.a.pdf
https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.a.pdf

e Heritage Parks

o Main Purpose: To preserve and protect culturally or historically significant sites or
landscapes.

o Park can be developed to provide services for interpretation and recreation.>*®
o Heritage Parks must:
» Have the support of neighbouring communities;
= Promote cultural heritage;
= Be accessible to visitors;
= Be capable of supporting visitors; and
= Offer on-site interpretation and explanation®’
e Recreation Parks

o Main Purpose: To protect the environment while supporting recreational
activities.

o Park can be developed to provide services for interpretation and recreation.>*®
e Wayside Parks
o Main Purpose: To provide services for the travelling public.

o Park can be developed to provide basic infrastructure and information for the
travelling public.>4°

Agreements and Delegation

The Minister can appoint a Superintendent to be responsible for Territorial Park management
and to enforce the Territorial Parks Act.>*° The Minister can also enter into agreements with
“persons...societies, associations, partnerships, municipalities, or other bodies” to support the
management of Territorial Parks.%!

546 Territorial Parks Act, RSNWT 1988, ¢ T-4, s 3(4).

547 Territorial Parks Regulations, RRNWT 1990, ¢ T-13, s 33.
548 Territorial Parks Act, RSNWT 1988, ¢ T-4, s 3(6).

549 |bid, s 3(7).

550 |hid, s 7.

551 |bid, s 6(1).
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https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.a.pdf
https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.r2.pdf
https://www.justice.gov.nt.ca/en/files/legislation/territorial-parks/territorial-parks.a.pdf

In-Depth: Protected Areas Act

Protected Area

Legislation Protected Areas Act
Responsible Gove5:5r2n ment Environment and Natural Resources
Department

Overall Goals and Values

Protect biodiversity, ecological integrity, and cultural
continuity (s. 2)>*3

Establishment

Regulation (s. 17)

Indigenous governments or organizations can nominate
areas for protection (s. 10(3))

Strength of Protection®®*

VI Protected area with sustainable use of natural resources

Decision-Making Authority

Minister responsible for management (s. 19)

Ministers must enter into Establishment Agreement with
Indigenous governments or organizations (s. 14)

Hunting Site-specific®®®
Fishing Site-specific®®
Trapping Site-specific®’

Development

No energy developments (s. 35(2))

Artisanal (small scale) uses are permitted

Timber and non-timber forest product harvesting in certain
circumstances (s. 31(2))

Aggregate extraction in certain circumstances (s. 33).

No mineral exploration, mining, or oil and gas exploration or
development (s. 35(2))

Natural Resource Extraction

Access

Site-specific>®®

552 “Protected Areas Act” (last visited 12 May 2022), online: Government of Northwest Territories.

553 Biodiversity is defined as “the full variety of life, including the biological and genetic diversity of aquatic and
terrestrial animals and plants...”

Cultural Continuity is defined as “the evolving linkages and ongoing relationship between Indigenous culture and the
natural environment.”

Ecological Integrity is defined as “the native components and conditions of the ecosystems that are characteristic of
the Northwest Territories and that are likely to persist into the future.”

Protected Areas Act, SNWT 2019, c 11, s 1.

554 Based on IUCN Protected Area Categories (see Appendix ).

555 “Protected Areas Act” (last visited 12 May 2022), online: Government of Northwest Territories.

556 | bid.

557 |bid.

558 |bid.
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https://www.enr.gov.nt.ca/en/services/legislative-initiatives/protected-areas-act
https://www.justice.gov.nt.ca/en/files/legislation/protected-areas/protected-areas.a.pdf
https://www.enr.gov.nt.ca/en/services/legislative-initiatives/protected-areas-act

In-Depth: Protected Areas Act (Continued):

Protected Area

Site-specific
Activities Allowed Sustainable tourism and traditional or conservation economy
opportunities can be allowed®>>®

Dependent on Establishment Agreement (ss. 14(3), 28(3))

Activities that negatively impact biodiversity, ecological
integrity, or cultural continuity (s. 28(1))

Removing or destroying vegetation (with exceptions)
(s. 31(2))

Agriculture (with exceptions) (s. 32)

Activities Prohibited

The Protected Areas Act recognizes that:

Protected Areas support current and future generations;
e The Government must recognize and respect Aboriginal and Treaty rights;

e “...cooperative and collaborative governance with Indigenous governments and
organizations is desirable for all protected areas;”

e Decision-making regarding Protected Areas must use the best available information,
including Indigenous knowledge and values, local and community knowledge, and
scientific knowledge;

e Protected Areas planning must account for climate change considerations;

e Protected Areas must “contribute to efforts to conserve biodiversity, ecological integrity
and cultural continuity regionally, nationally and internationally;” and

e Protected Areas must be managed using the precautionary principle.>®®

The purpose of the Protected Areas Act is to protect biodiversity, ecological integrity, and
cultural continuity through the creation of permanent Protected Areas for present and future
generations.*¢?

Protected Areas

Cabinet can create a Protected Area through regulation.>®? Cabinet may only decrease the size
of or cancel a Protected Area if Indigenous governments or organizations agree with this
decision or if the lands are found to be Aboriginal title lands.>®3

559 “Protected Areas Act” (last visited 12 May 2022), online: Government of Northwest Territories.
560 Protected Areas Act, SNWT 2019, ¢ 11.

561 Ibid, s 2.

562 |bid, s 17(1).

563 |bid, s 26(2).
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https://www.enr.gov.nt.ca/en/services/legislative-initiatives/protected-areas-act
https://www.justice.gov.nt.ca/en/files/legislation/protected-areas/protected-areas.a.pdf

Generally, the creation of a Protected Area requires an Establishment Agreement with one or
more Indigenous governments or organizations in the designated area.

The Establishment Agreement may lay out management roles, permitted and restricted
activities, governance rights and obligations, and permitted Aboriginal rights activities.®** This
agreement may also address other issues of importance to each party.

It should be noted that Cabinet has the power to establish a Protected Area without an
Establishment Agreement in exceptional circumstances, where “irreconcilable differences” arise
during negotiations and an Agreement cannot be reached.®®

The Government of Northwest Territories notes that the Protected Areas Act is “designed to be
flexible in order to ensure the unique needs and features of each individual Protected Area can
be addressed through the establishment and management processes.”*® Overall, “the
Regulations and Management Plans for each Protected Area detail what activities can happen
where, when, and under what conditions.”®’

Each Protected Area must have a management plan that includes:
e Conservation and management objectives;
e Permitted activities;
e Indicators and baseline data collection to measure progress towards objectives;
e Management actions;
e Review processes; and

e Climate change considerations.5®®

Subject to the Establishment Agreement, the Minister of Environment and Natural Resources
(“the Minister”) is responsible for managing Protected Areas.*®® To support this management,
the Minister can enter into funding agreements and/or create a Management Board for a
Protected Area.5™®

Based on the recommendation of an Indigenous government or organization or Management
Board, the Minister can also create an Advisory Board to provide advice regarding the
management of Protected Areas.>’*

The Minister must also create a Protected Areas registry that provides information about
candidates and established Protected Areas to the public.5"2

564 protected Areas Act, SNWT 2019, ¢ 11,, s 14.

565 |hid, s 15.

566 “Protected Areas Act” (last visited 12 May 2022), online: Government of Northwest Territories.
567 |bid; see also Protected Areas Act, SNWT 2019, ¢ 11, s 17(2).

568 Protected Areas Act, SNWT 2019, ¢ 11, s 24.

569 |hid, s 19.

570 |bid, ss 20-21.

571 1bid, s 23.

572 1hid, s 9.
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https://www.justice.gov.nt.ca/en/files/legislation/protected-areas/protected-areas.a.pdf

Nomination Process

The Protected Areas Act sets out a process to nominate an area for protection.>”* An
Indigenous government or organization can nominate an area for protection.>*

The nomination package must include the following information:
e A summary of the area’s values;

e A description of how protecting the area would support the purpose of the Act;
e A map of the area; and

e |If the area includes private lands, the consent of private landowners.>"
Once an area has been nominated, the Minister must consider it “without delay.”"®

A proposal will be considered by the Minister if the proposed Protected Area is entirely on public
lands, or where the consent of private landowners has been obtained, and the proposed Area
meets the purpose of the Act.5”’

If the Minister chooses to reject a proposal made by an Indigenous government or organization,
they must provide the government or organization with written reasons explaining their
decision.5"®

On the Minister's recommendation, the Executive Council can approve a proposal for a
candidate Protected Area if the following criteria are met:

(1) The proposed Protected Area supports the purpose of the Act;

(2) The Government has discharged its duty to consult;

(3) The proposal contains sufficient information to protect the area;

(4) The consent of private landowners has been obtained, if applicable; and

(5) The area will be sufficiently protected."®

The Minister must review a candidate Protected Area at least once every five years until it is
either removed from the registry or established as a Protected Area.5®

573 Protected Areas Act, SNWT 2019, ¢ 11, s 10.
574 1bid, s 10(3).

575 |bid, s 10(5).

576 |pid, s 1.1.

577 |bid, s 10(2).

578 Protected Areas Act, SNWT 2019, ¢ 11, s 10(6).
579 |bid, s 11(1).

580 |hid, s 13(1).
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A candidate Protected Area can only be removed from the registry if the nominating Indigenous
government or organization no longer supports its protection or if protecting the lands no longer
supports the purposes of the Act.%®!

Other Protected Areas

Wildlife Act

The Wildlife Act highlights the Government of the Northwest Territories’ commitment to working
collaboratively to protect and manage wildlife for the benefit of present and future
generations.®8?

The Minister of Environment and Natural Resources (“the Minister”) is responsible for protecting
and managing wildlife in the Northwest Territories.®®® On the Minister's recommendation, by
regulation, Cabinet can create a Conservation Area to protect wildlife and habitat.8*

To support the management of wildlife, habitat, and Conservation Areas, the Minister can enter
into agreements with governments, persons, bodies, or organizations.>®

The Minister is required to establish a process for receiving submissions from the public
regarding wildlife and habitat conservation and management. These submissions must be made
available for public review.%8®

581 Protected Areas Act, SNWT 2019, ¢ 11, s 13.
582 Wildlife Act, SNWT 2013, ¢ 30, s 2(1).

583 |bid, s 11.

584 |bid, ss 89(1), 173(1).

585 |bid, s 12.

586 |bid, s 16.
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Nova Scotia
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Overview

Nova Scotia law offers six main types of protected area designation: provincial parks, park
reserves, wildland parks, natural heritage reserves, wilderness areas, and nature reserves.

The first chart in this section evaluates the four most important of these designations based on
the Indigenous Circle of Experts’ (ICE) three characteristics of Indigenous Protected and
Conserved Areas (IPCAs). It also outlines overall advantages and disadvantages of the
designations for creating IPCAs. The Minister has the power to negotiate with Indigenous
communities regarding park management. Further, Nova Scotia has committed to conserving
20 percent of its total land and water mass by 2030, and to developing a collaborative protected
areas strategy to facilitate this goal.

Following this chart, this section offers more detail on each of the four protected area
designations, with a special focus on protected areas. The in-depth charts in this section
present information on what activities are permitted and prohibited in each area. They also
outline the process for creating them. Additional designations, such as conservation areas, are
also briefly described.

Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of

Nova Scotia Provincial Parks Act and Wilderness Areas Protection Act

Provincial Park

Natural Heritage

Wilderness Area

Nature Reserve

Reserve

Legislation Provincial Parks | Provincial Parks Wilderness Areas Special Places
9 Act Act Protection Act Protection Act
IPCA

Characteristic
#1: Indigenous- No No No No
led

IPCA Established by Established by

Characteristic
#2: Long-term
commitment to

order — less
permanent than
regulation or in

order — less
permanent than
regulation or in an

Established by order
— less permanent
than regulation or in

Established by
regulation — less
permanent than

conservation an Act Act an Act In an Act
Minister may enter
Minister may | Minister may enter | into agreements to
IPCA . .
. enter into into agreements support -
Characteristic . Advisory
. agreements or or appoint management -
#3: Elevate appoint advisor advisor . ks with Committee
Indigenous ppoint Y 1S0ry Provmcg works wit supports
. committees to committees to Indigenous
rights and i management
res e support support communities to
ponsibilities .
management management nominate areas for

protection
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Overview (Continued):

Provincial Park

Natural Heritage
Reserve

Wilderness Area

Nature Reserve

Relatively strong

Strong baseline

baseline _ ! More permanent
protections Relatively strong protections protections than
Advantages baseline Supports traditional other three
Temporary protections hunting and trapping | Protected area
protections atterns types
available P
Focus on Focus on =
- : ocus on
recreation; some research and Focus on protection rotection to the
Disadvantages classifications education to the to the exclusion of P :
. exclusion of
and zones more exclusion of humans humans
than others humans

Environmental Goals and Climate Change Reduction Act

The Environmental Goals and Climate Change Reduction Act (“the Act”) specifies that the

Government of Nova Scotia’s long-term goal is “to achieve sustainable prosperity.”®’
Sustainable prosperity®®® “must include Netukulimk,®®° sustainable development, a circular
economy, and equity.”>*

Netukulimk “as defined by the Mi’kmaq, [is] the use of the natural bounty provided by the
Creator for the self-support and well-being of the individual and the community by achieving
adequate standards of community nutrition and economic well-being without jeopardising the
integrity, diversity or productivity of the environment.” 5

The Act sets the following land protection goals:

(1) To conserve at least 20 percent of Nova Scotia’s total land and water mass by 2030,
including IPCAs;

(2) To develop a collaborative protected areas strategy to achieve the above goal; and

(3) To implement an ecological forestry approach on Crown lands.5%?

The Minister of Environment and Climate Change is responsible for facilitating the achievement
of the goals set under this Act.>*

587 Environmental Goals and Climate Change Reduction Act, SNS 2021, ¢ 20, s 5(1).

588 Sustainable prosperity is defined as “prosperity where economic growth, environmental stewardship and social
responsibility are integrated and recognized as being interconnected.” Ibid, s 2(l).

589 |bid, s 2(i).
59 |bid, s 4.
591 bid, s 2(i).
592 |bid, s 10.
593 |bid, s 3.
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In-Depth: Provincial Parks Act

Natural Heritage

Overall Goals
and Values

Establishment

ecosystems and
heritage resources
while providing
recreational and
educational
opportunities (s. 2)

Order in Council

protect lands that
can be included
in future
Provincial Park
(s. 6)

Order in Council

e 594 i
Provincial Park Park Reserve Wildland Park Reserve
Legislation Provincial Parks Provincial Parks Provincial Parks Provincial Parks Act
Act Act Act

Responsible Natural Natural
Government Nai[grgleﬁg\?\,%%ﬁess Resources and Resources and Naturslelirzlgjv%%réis and
Department®® Renewables Renewables

Protect .

Temporarily

Protect natural
landscapes in
largely
undisturbed
state5%

Order in Council

Protect natural heritage
for scientific and
educational purposes®’

Order in Council (s. 8)

Decision-
Making
Authority

management (s. 4)
— can enter into
agreements (s. 18)
or appoint an

6) — can enter
into agreements
(s. 18) or appoint

(s. 8) (s. 8) (s. 8)
[Il Natural Monument or
Strength of . Ib Wilderess Feature
Protections® Il National Park Temporary Area V Protected
Landscape/Seascape
Minister Minister Minister
responsible for responsible for responsible for Minister responsible for
P management (s. management management (s. 4) —

(s. 4) — can enter
into agreements
(s. 18) or appoint

can enter into
agreements (s. 18) or
appoint an advisory

advisory committee an advisory an advisory committee (s. 19) to
ry committee (s. 19) | committee (s. 19) support
(s. 19) to support
to support to support
Hunting>®® With permit With permit With permit With permit
ishing6% With licence (with | With licence (with | With licence (with With licence (with
Fishing exceptions) exceptions) exceptions) exceptions)

594 The Provincial Parks Act and regulations apply to Park Reserves as if they were Provincial Parks.
Provincial Parks Regulations, NS Reg 69/89, s 4(2)(b).

595 “Department of Natural Resources and Renewables: About us” (last visited 12 May 2022), online: Government of

Nova Scotia.

5% Provincial Parks Regulations, NS Reg 69/89, s 4(1)(a).

*7Ibid, s 4(1)(b).

5% Based on IUCN Protected Area Categories (see Appendix I1).
599 Provincial Parks Regulations, NS Reg 69/89, s 27.

6001bid, s 28.
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In-Depth: Provincial Parks Act (Continued)

Provincial Park

Park Reserve®*

Wildland Park

Natural Heritage
Reserve

Trapping®®?

With permit

With permit

With permit

With permit

Development

Construction (with

Construction (with

Construction (with

Construction (with

permit) (s. 13) permit) (s. 13) permit) (s. 13) permit) (s. 13)
No aggregate No aggregate No aggregate No aggregate
Natural removal or mining®® rem‘?"aLOEr remo_vatlsocgr removal or mining®%®
Resource _ mining mining _
Extraction hglr(\),etggegm No timber No timber haNr?/é!EEeglo
9 harvesting®® harvesting®® 9
: Motor vehicle and | Motor vehicle and :
sy | Motorvehicleand | e binay vehicle | off-highway vehicle | otor vehicle and
Access off-highway vehicle . . off-highway vehicle
i : access (with access (with : .
access (with permit) : . access (with permit)
permit) permit)
Research (with Rifriir)c(g (Vlvg;] Research (with Research (with
Activities permit) (s. 13) P ' permit) (s. 13) permit) (s. 13)
Allowed Dependent on zone Defoeﬁgzrggon Low-intensity Dependent on
and classification®!? classification®? recreational use®* zone®®
Destroying natural Destroying natural | Destroying natural Destroying natural
o resources or resources or resources or resources or
F')A‘Ctr']‘_’g_'fsa watercourses®® watercourses®*® watercourses®? watercourses®??
rohibite

Agriculture (unless
permitted)®’

Agriculture (unless
permitted)®*®

Agriculture (unless
permitted)®?!

Agriculture (unless
permitted)®

601 The Provincial Parks Act and regulations apply to Park Reserves as if they were Provincial Parks.

Provincial Parks Regulations, NS Reg 69/89, s 4(2)(b).

6021 hid,
6031 bid,
6041 bid,
6051 bid,
6061 hid,
07| bid,
6081 bid,
6091 hid,
610/ bid,
6111 bid,
612|bid,

6131 bid

6181 bid,
517|bid,
68| bid,
6191 bid,
6201 bid,
6211 bid,
622|bid,
6231 bid,

s 27.
ss 19-20.
s 21.
ss 19-20.
s 21.
ss 19-20.
s 21.
ss 19-20.
s 21.
ss 29-30.

ss 4(1)(a), 5.

s 4(1)(a).

, SS 4(1)(a), 5.
6141 hid,
6151 hid,

ss 4(1)(a), 5.

s 22.
s 18.
s 22.
s 18.
s 22.
s 18.
s 22.
s 18.
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Provincial Parks Act

The Provincial Parks Act allows the government to create and maintain Provincial Parks for five
purposes:

(1) To provide recreational opportunities;

(2) To preserve natural and historic resources;

(3) To support natural and cultural heritage interpretation and education programs;
(4) To provide tourism opportunities; and

(5) To protect lands to meet Nova Scotians’ present and future needs.®%

By Order in Council, Cabinet can create, increase or decrease the area of a Provincial Park.®?®
With the Governor in Council’s permission, the Minister of Natural Resources and Renewables
(“the Minister”) can purchase or acquire land to create or increase the area of a Provincial
Park.526

The Minister can classify Provincial Parks as one of the following:
e Wildland Park

o Main Purpose: To protect natural landscapes and support low-intensity
recreation.

e Natural Heritage Reserve

o Main Purpose: To protect natural features for scientific and educational
purposes.

e Historic Park

o Main Purpose: To protect historical resources for educational and research
purposes.

e Natural Environment Park

o Main Purpose: To protect natural environments and provide recreational
opportunities.

e Outdoor Recreational Park
o Main Purpose: to support recreational needs of visitors
e Wayside Park

o Main Purpose: To provide services to travellers.

624 Provincial Parks Act, RSNS 1989, ¢ 367, s 2(1).
625bid, s 8.
626 |hid, s 5.
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e Wildlife Park

o Main Purpose: To provide opportunities for wildlife viewing and appreciation .’

The Minister is responsible for managing Provincial Parks and can designate a person to act on
their behalf in exercising this responsibility.5?® The Minister can also appoint a Director of Parks
and Recreation to administer the Provincial Parks Act.%*

Within Provincial Parks, the Minister can create zones to provide distinct protections in different
areas, including:

e Environmental Protection Zone
o Provides environmental protection.

o Allows interpretative, educational, and scientific activities that do not negatively
impact the area.

e Resource Conservation Zone
o Provides a high standard of conservation.

o Allows activities that do not negatively impact “the inherent natural character and
aesthetic qualities” of the area.

e Recreational Development Zone

o Supports outdoor recreational activities.®°

Park Reserves

By Order in Council, the Governor in Council can create a Park Reserve to temporarily protect
lands while determining whether they should be transformed into a Provincial Park.%* Park
Reserves receive the same protections as Provincial Parks.®3?

Agreements

The Minister can enter into agreements to ensure Provincial Parks or Park Reserves are
effectively managed.®*® The Minister can also appoint a Parks Committee to provide advice and
recommendations on Provincial Park management.53

627 Provincial Parks Regulations, NS Reg 69/89, s 4(1).

628 Provincial Parks Act, RSNS 1989, ¢ 367, ss 4(1), 4(2).
6291bid, s 15(1).

6301phid, s 20; Provincial Parks Requlations, NS Reg 69/89, s 5.
631 Provincial Parks Act, RSNS 1989, ¢ 367, s 6.

632 Provincial Parks Regulations, NS Reg 69/89, s 4(2).

633 Provincial Parks Act, RSNS 1989, ¢ 367, s 18(1).

6341bid, s 19.

104


https://novascotia.ca/just/regulations/regs/ppregs.htm
https://nslegislature.ca/sites/default/files/legc/statutes/provpark.htm
https://novascotia.ca/just/regulations/regs/ppregs.htm
https://nslegislature.ca/sites/default/files/legc/statutes/provpark.htm
https://novascotia.ca/just/regulations/regs/ppregs.htm
https://nslegislature.ca/sites/default/files/legc/statutes/provpark.htm

In-Depth: Wilderness Areas Protection Act

Wilderness Area

Legislation Wilderness Areas Protection Act
Responsible Government Environment and Climate Change (s. 3)
Department

Overall Goals and Values

Establishment

Protect natural processes, biodiversity, and natural
ecosystems while providing opportunities for research,
education, and wilderness recreation (s. 2)

Ministerial Order (s. 11)

Strength of Protection®3®

Ib Wilderness Area

Decision-Making Authority

Minister responsible for management — can delegate powers
or duties to “any person,” establish advisory committees, or
enter into agreements to support®3®

Hunting Traditional patterns of hunting permitted®’
Fishing With licence®3®
Trapping Traditional patterns of trapping permitted®3®

Development

No energy-resource developments, including hydroelectric (s.
17(1)(b))

No transmission or distribution lines, pipelines, or tunnels (s.
17(1)(c))
Construction prohibited (s. 17(2))

Natural Resource Extraction

No mining, petroleum development, or forestry (s. 17(1))

Access

No vehicle or bicycle access (with exceptions)®4°

Activities Allowed

Wilderness recreational activities that are consistent with
environmental protection®!

Environmental, educational, and natural history interpretation
that is consistent with environmental protection (s. 20)

Scientific research (with permit) (s. 21)

Activities Prohibited

Aquaculture (s. 17(1))

Agriculture or removing or destroying ecosystems, plants,
animals, or natural objects (s. 17(2))

635 Based on IUCN Protected Area Categories (see Appendix I1).
636 Wilderness Areas Protection Act, SNS 1998, ¢ 27, ss 2, 6, 9(1), 10(2).

637 1bid, ss 2, 24(1)(b).
638 |hid, ss 2, 24(1)(a).
639 |bid, ss 2, 24(1)(b).
640 |hid, ss 17(2)(e), 23.

641 The Wilderness Areas Protection Act defines “wilderness recreation” as “non-motorized, outdoor recreational
activities that have minimal environmental impact, including nature-based tourism.” lbid, ss 2, 3(n), 22-23.

105


https://nslegislature.ca/legc/bills/57th_1st/1st_read/b024.htm
https://nslegislature.ca/legc/bills/57th_1st/1st_read/b024.htm

By ministerial order, the Minister of Environment and Climate Change (“the Minister”) can create
Wilderness Areas, which will be permanently protected for present and future generations, with
the aim of achieving the following objectives:

(a) Maintain and restore natural processes and biodiversity;
(b) Protect representative landscapes and ecosystems;
(c) Protect unique, rare, and vulnerable natural features;

(d) Provide examples of undisturbed ecosystems against which to measure the effects of
human activities on the natural environment;

(e) Provide opportunities for scientific research, environmental education, and wilderness
recreation; and

() Promote public consultation and community stewardship in the establishment and
management of Wilderness Areas.54?

The Minister is responsible for the management of Wilderness Areas.®*® Through an order and
with permission of Cabinet, the Minister can add Crown lands to or change the boundaries of a
Wilderness Area to increase the effectiveness of its protection and management.54*

The province works with Indigenous and local communities to identify potential areas for
protection.®> Before creating a Wilderness Area, the Minister must conduct a socioeconomic
analysis to assess the outcomes of a potential wilderness area designation. The Minister must
make the results of this analysis available to the public.54®

Each Wilderness Area must be supported by a management plan that is drafted by the Minister
following appropriate public consultations.®4

To support the management of Wilderness Areas, the Minister can enter into an agreement
“with any person...for any purpose” under the Wilderness Areas Protection Act or regulations.®

642 Wilderness Areas Protection Act, SNS 1998, ¢ 27, ss 2, 11(3).

643bid, s 3.

8441hid, s 11(3).

645 “wilderness Areas FAQs” (last visited 12 May 2022), online: Government of Nova Scotia
646\Vilderness Areas Protection Act, SNS 1998, ¢ 27, s 11(9).

647bid, s 15.

648|hid, s 9(1).
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In-Depth: Special Places Protection Act

Nature Reserve

Legislation Special Places Protection Act
Responsible Government Environment and Climate Change®°
Department

Overall Goals and Values

Establishment

Protect ecological sites and natural heritage (s. 2)

Ministerial Order/Regulation (s. 14)

Strength of Protection®°

la Strict Nature Reserve
Ib Wilderness Area

Decision-Making Authority

Minister responsible for management (s. 15) — Advisory
Committee supports management (ss. 5-6)

Hunting Generally prohibited®!
Fishing Generally prohibited®*?
Trapping Generally prohibited®?

Development

Generally prohibited®*

Natural Resource Extraction

No mining or forestry (s. 18)

Access

Publicly accessible (with exceptions)®>®

Activities Allowed

Low-impact recreational activities®®

Activities Prohibited

Damaging or destroying land or vegetation (s. 17)

The Special Places Protection Act works to:

(a) Protect ecological sites and natural heritage sites that:

i.  Support scientific research and education;

ii.  Are representative of natural ecosystems throughout Nova Scotia;

iii.  Offer opportunities to study ecosystem recovery;

iv.  Provide habitat for rare or endangered native species; or

Provide opportunities for long-term research studies; and

649 “Nature Reserves” (last visited 12 May 2022), online: Government of Nova Scotia
650 Based on IUCN Protected Area Categories (see Appendix 1).

651 Special Places Protection Act, RSNS 1989, ¢ 438, ss 17-18; see also “Nature Reserves” (last visited 12 May

2022), online: Government of Nova Scotia; see also “Nature Reserves FAQs” (last visited 12 May 2022), online:

Government of Nova Scotia

852 bid.
853 bid.
854 1bid.

655 “Nature Reserves” (last visited 12 May 2022), online: Government of Nova Scotia; see also “Nature Reserves

FAQs’ (last visited 12 May 2022), online: Government of Nova Scotia.

656 1bid
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https://novascotia.ca/nse/protectedareas/faq_nr.asp
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(b) Promote understanding and appreciation for the scientific, educational, and cultural
values represented by Nova Scotia’s ecological and natural heritage sites.®*’

By ministerial order, with Cabinet’s permission, the Minister of Environment and Climate
Change (“the Minister”) can create a Nature Reserve to protect ecological and natural
heritage.®®® The Nature Reserve can only be cancelled if its continued protection is deemed
“inappropriate” and the public has been provided at least 30 days to make submissions.®°
The Minister is responsible for managing Nature Reserves.®°

The Special Places Protection Act creates an Advisory Committee on the Protection of Special
Places, which includes Indigenous representatives.®! The Advisory Committee can make
recommendations to the Minister regarding Nature Reserves, recommend regulations, conduct
research®? and can work collaboratively with the Minister to establish a management plan for a
Nature Reserve.%3

Other Protected Areas

Heritage Property Act

The purpose of the Heritage Property Act is to protect and encourage the continued use of
cultural landscapes.®®* A cultural landscape is one that represents “the combined work of nature
and of people.”®%

By ministerial order, the Minister of Communities, Culture, Tourism and Heritage (“the Minister”)
can create a Provincial Heritage Property.5

Cabinet can appoint an Advisory Council on Heritage Property to provide advice to the Minister
regarding Provincial Heritage Properties.®®” Once a landscape is recommended for protection, it

is temporarily protected for up to 120 days.5%®

The Minister can cancel Provincial Heritage Properties by recommendation of the Advisory
Council if the Property has either been destroyed or lost its heritage value.®6°

Once protected, Provincial Heritage Property cannot be altered without Cabinet’s permission.57°

657 Special Places Protection Act, RSNS 1989, c 438, s 2.
658 |bid, s 14.

6591bid, s 14A.

660)pid, s 15.

6611pid, s 5.

662)pid, s 6.

663|bid, s 14(2).

664 Heritage Property Act, RSNS 1989, ¢ 199, s 2.
6651 bid, s 3(da).

666]pid, s 3.

667)pid, ss 4-5, 7.

668|hid, s 7(4).

6691pid, s 9.

6701pid, s 11.
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Wildlife Act

The Minister of Natural Resources and Renewables (“the Minister”) is responsible for protecting
and managing wildlife in Nova Scotia.®™

By Order in Council, Cabinet can create, increase or decrease the area of a Wildlife Sanctuary
or Wildlife Management Area, or cancel it altogether.®”2> The Governor in Council has broad
discretion to enact regulations outlining the activities that are allowed in these protected
areas.®”

With Cabinet’s permission, the Minister can purchase or acquire land for a Wildlife Sanctuary or
Wildlife Management Area and can enter into an agreement with “any society, group,
organization, person or individual to jointly manage wildlife and habitats.®™

671 Special Places Protection Act, RSNS 1989, ¢ 438, ss 3, 5, 6(1).
672|pid, ss 14-15.

673pbid, ss 14-15.

6741pbid, s 13.
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Nunavut
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Overview

Nunavut law includes three main types of protected area designation: territorial parks, natural

environment recreation parks, and historic parks.

The first chart in this section evaluates these designations based on the three characteristics of
Indigenous Protected and Conserved Areas (IPCAs) as defined by the Indigenous Circle of
Experts (ICE) and identifies some overall advantages and disadvantages. The Act allows for
park co-management in all cases.

Following this survey, this section provides detail on each of the three protected area
designations. These charts present information on permitted and prohibited activities in each
area. The charts also outline the process for creating each protected area designation for the

creation of IPCAs.

Additional designations, such as special management areas, are also briefly described. These
special management areas may be of interest to Indigenous communities because they must be
co-managed and managed according to the principles of Inuit Qaujimajatugangit, or traditional

knowledge of the Inuit.

Overview: IPCA Characteristic Assessment, Advantages and Disadvantages of

Territorial Parks Act

Territorial Park

Natural
Environment
Recreation Park

Historic Park

Legislation

Territorial Parks Act

Territorial Parks Act

Territorial Parks Act

IPCA Characteristic
#1: Indigenous-led

No

No

No

IPCA Characteristic
#2: Long-term
commitment to

conservation

Established by order
— less permanent
than regulation or in
an Act

Established by order
— less permanent
than regulation or in
an Act

Established by order
— less permanent
than regulation or in
an Act

IPCA Characteristic
#3: Elevate
Indigenous rights and
responsibilities

Co-management

Co-management

Co-management

Advantages

Flexible, but strong,

Flexible, but strong,

Flexible, but strong,

protections protections protections
Focus on public
Relatively weak recreation Relatively weak
Disadvantages establishing Relatively weak establishing
mechanism establishing mechanism
mechanism
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In-Depth: Territorial Parks Act

Territorial Park

Natural Environment
Recreation Park

Historic Park

Legislation Territorial Parks Act Territorial Parks Act Territorial Parks Act
Responsible
Government Environment Environment Environment
Department®’®

Overall Goals and
Values

Establishment

Protect environment
while promoting and
developing land-based
and traditional
activities®’®

Ministerial Order (s. 5)

Protect the natural
environment for public
use and benefit

(s. 3(1)(a))

Ministerial Order

(s.5(1))

Protect historical sites for
public education and
enjoyment (s. 3(1)(e))

Ministerial Order (s. 5(2))

Strength of
Protection®””

Il National Park

Protected area with
recreational focus

1l Natural Monument or
Feature

V Protected
Landscape/Seascape

Decision-Making
Authority®’®

Minister/Superintendent
responsible for
management — can
enter into agreements to
support and can create
Consultative Committee

Minister/Superintendent
responsible for
management — can
enter into agreements
to support and can
create Consultative

Minister/Superintendent
responsible for
management — can enter
into agreements to
support and can create
Consultative Committee

(ss. 4-6) Committee (ss. 4-6) (ss. 4-6)
Hunting®"® Sport hunting prohibited Sport hunting Sport hunting prohibited
prohibited
Fishing®®° With licence With licence With licence
Trapping®®! With permit With permit With permit

675 “Parks and Special Places” (last visited 12 May 2022), online: Government of Nunavut.

576 bid.

677 Based on IUCN Protected Area Categories (see Appendix I1).
678 The Nunavut Parks and Special Places Division notes that “Parks...through the Umbrella Inuit Impact and Benefits
Agreement (IIBA) for Territorial parks and sections in the Nunavut Agreement pertaining to Nunavut Parks, are
planned and managed jointly and are founded in sound and comprehensive resource information, Inuit
Qaujimajatugangit, local and scientific knowledge, and current technological and geospatial information.”

“Parks and Special Places” (last visited 12 May 2022), online: Government of Nunavut.

679 “Summary of the Nunavut Hunting Regulations 2021-2022" (2021), online (pdf): Government of Nunavut.

680 “Nunavut Fishing Licence” (last visited 12 May 2022), online.

681 “Symmary of the Nunavut Hunting Regulations 2021-2022" (2021), online (pdf): Government of Nunavut.
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In-Depth: Territorial Parks Act (Continued)

Territorial Park

Natural Environment
Recreation Park

Historic Park

Development

Construction (with
permit) (s. 8)

Limited to
development
necessary to preserve
the natural
environment for public
enjoyment (s. 3(2))
Construction (with
permit) (s. 8)

Limited to
development
necessary to

designate, protect,

and explain historic
sites (s. 3(6))

Construction (with
permit) (s. 8)

Natural Resource

Dependent on

Dependent on

Dependent on

Extraction®8? management plan management plan management plan
Motor vehicle and off- | Motor vehicle and off- | Motor vehicle and off-
ACCeSsS highway vehicle highway vehicle highway vehicle

access in certain
areas (s. 13(e))

access in certain
areas (s. 13(e))

access in certain
areas (s. 13(e))

Activities Allowed

Outdoor recreational
activities®®®

Outdoor recreational
activities®®*

Outdoor recreational
activities compatible
with protecting historic
sites®®

Activities
Prohibited

Research (unless
permitted) (s. 8)
Damaging or
destroying natural
features (s. 13(a))

Research (unless
permitted) (s. 8)
Damaging or
destroying natural
features (s. 13(a))

Research (unless
permitted) (s. 8)
Damaging or
destroying natural
features (s. 13(a))

Territorial Parks

By ministerial order, the Minister of Environment (“the Minister”) can create a Territorial Park.58
Before creating it, the Minister must consult with anyone who might be affected by its

creation.%®” Additionally, prior to creating certain classes of Territorial Park, the Minister must
have the support of the Legislative Assembly.588

There are five classes of Territorial Parks, including:%°

e Natural Environment Recreation Park

o Main Purpose: To preserve natural environment for public use and benefit.

682 “Nunavut Parks Program” (2017), online (pdf): Nunavut Parks.

683 Territorial Parks Requlations, RRNWT (Nu) 103-95.

684 |bid.
685 |bid, s 33.

686 Territorial Parks Act, RSNWT (Nu) 1988, ¢ T-4, s 5.

687 Ibid, s 4.
688 |bid, s 5.
689 |bid, s 3(L).
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o Limited to development necessary to support purpose.
e Outdoor Recreation Park
o Main Purpose: To provide recreational opportunities.
o Park can be developed to support outdoor recreation.
e Community Park
o Main Purpose: To provide recreational opportunities for communities.
o Park can be developed to support outdoor recreation.
e Wayside Park
o Main Purpose: To provide services for the travelling public.

o Park can be developed to provide basic infrastructure and information for the
travelling public.

e Historic Park

o Main Purpose: To protect and commemorate historic sites for public education
and enjoyment.

o Limited to development necessary to commemorate and protect historic sites.
o Historic Parks must:

= Have the support of neighbouring communities;

= Promote cultural heritage;

= Be accessible to visitors;

= Be capable of supporting visitors; and

= Offer on-site interpretation and explanation®®

Overall, Territorial Parks in Nunavut are created and managed to meet the following goals:
e Protect Nunavut’s cultural and natural landscapes for present and future generations

o Joint planning and management use Inuit Qaujimajatugangit and scientific
knowledge.

e Enhance community and visitor experiences
o Support Inuit self-reliance and cultural and social well being.
e Engage communities in natural and cultural heritage protection and appreciation

o Recognizes that Inuit have a unique relationship with Nunavut and that they have
an accumulated body of Inuit Qaujimajatugangit.

690 Territorial Parks Requlations, RRNWT (Nu) 103-95, s 33.
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o Communities are engaged in decision-making and Inuit benefit from parks-
related tourism, economic development, education, and employment.®*

Agreements and Delegation%?

The Minister can appoint a Superintendent of Parks to enforce the Territorial Parks Act in
Territorial Parks.5%

The Minister can enter into agreements with “persons...societies, associations, partnerships,
municipalities, or other bodies” to support the management and maintenance of Territorial
Parks.®® The Minister can also create Parks Consultative Committees to provide advice on park
creation and management.®%

Other Protected Areas

Wildlife Act

The purpose of the Wildlife Act is to protect and manage wildlife and habitat in Nunavut.®%

By regulation, Cabinet can create a Special Management Area to protect wildlife, habitats, and
biodiversity.®” Special Management Areas must be co-managed by the Minister of Environment
(“the Minister”) and a Designated Inuit Organization.®%

When managing Special Management Areas, parties must consider the following values and
conservation principles:

e Wildlife and habitat should be managed in a holistic way.

e Wildlife and habitat management should include research, education, harvesting,
regulation, protection, conservation, and restoration.

e Inuit Qaujimajatugangit should guide management decisions.
e Management decisions should:

o Maintain the balance of ecological systems;

o Protect habitat;

o Maintain sustainable wildlife populations; and

691 “Parks and Special Places” (last visited 12 May 2022), online: Government of Nunavut.

692 The Parks planning and management context in Nunavut is extremely unique due to the influence of the Umbrella
Inuit Impact and Benefits Agreement for Territorial Parks and sections in the Nunavut Agreement pertaining to
Nunavut Parks. See e.g. “Parks and Special Places” (last visited 12 May 2022), online: Government of Nunavut.

693 Territorial Parks Act, RSNWT (Nu) 1988, ¢ T-4, s 7.

6% |bid, s 6(1).

69 |bid, s 4.

69 Wildlife Act, SNu 2003, ¢ 26, s 1(1).

697 |bid, s 141.

69 |bid, s 143.
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o Restore depleted wildlife populations.®®°

Special Management Area management must also be informed by guiding principles and
concepts of Inuit Qaujimajatugangit, including:

e Avatimik Kamattiarnig/Amiginik Avatimik

o “...people are stewards of the environment and must treat all of nature holistically
and with respect, because humans, wildlife and habitat are interconnected and
each person’s actions and intentions towards everything else have
consequences, for good or ill.”

e Pijitsirnig/Ihumaliukti

o “...a person with the power to make decisions must exercise that power to serve
the people to whom he or she is responsible.”
e lkpigusuttiarnig Nirjutilimaanik/Pitiaklugit nekyutit
o “...all wildlife should be treated respectfully.””?°

699 Wwildlife Act, SNu 2003, ¢ 26, s 1(2), 1(3).
700 |hid, s 8.
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Overview

Ontario law includes four main types of protected area designation: provincial parks,
conservation reserves, cultural heritage parks, and historical parks.

Following this survey, this section provides detail on each of the three protected area
designations. These charts present information on permitted and prohibited activities in each
area. The charts also outline the process for creating each protected area designation.

The Minister of the Environment, Conservation, and Parks has the authority to enter into
management agreements concerning any park. This could provide an opportunity for co-

managed IPCAs.

This section then offers more detail on each of the four protected area designations. These

charts present detailed information on what activities are permitted and prohibited in each area.

The charts also outline the process for creating them.

Additional designations, such as wilderness areas, are also briefly described. Ontario’s Far

North Act, passed in 2010, claims to set out a collaborative land use management scheme with

First Nations. However, we note that the Act has been met with criticism and controversy.
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Overview: IPCA Characteristics Assessment, Advantages and Disadvantages of
the Provincial Parks and Conservation Reserves Act

Provincial Park

Conservation

Cultural

Reserve Heritage Park AlsElE) (PR
Provincial Parks | Provincial Parks | Provincial Parks
Ledislation and and and Historical Parks
9 Conservation Conservation Conservation Act
Reserves Act Reserves Act Reserves Act
IPCA
Characteristic
#1: Indigenous- No No No No
led
IPCA

Characteristic
#2: Long-term
commitment to

Established by
regulation — less
permanent, but
safeguards on

Established by
regulation — less
permanent, but
safeguards on

Established by

regulation — les

permanent, but

safeguards on

Established by
S order — less

permanent than
regulation or in

conservation changes’ changes changes an Act
Minister can Minister can Minister can
IPCA . . . .
- enter into enter into enter into Minister can
Characteristic . ;
43 Elevate agreements or agreements or agreements or | appoint _advnsory
Indi eNnous create advisory | create advisory | create advisory committee to
r h%s and committees to committees to committees to support
gnhts and support support support management
responsibilities
management management management
Focus on
retaining natural
heritage values
High level of and traditional High level of | Relatively strong
Advantages : and cultural i i
protection cult protection protections
activities
High level of
protection
Can _support No co- Can _support Eocused on
. considerable management or considerable : S
Disadvantages ) sites of historical
range of Indigenous range of o
) 2 significance
activities management activities

01 The Provincial Park and Conservation Reserve Act mentions a permanent system, prioritizes ecological integrity,

and requires Legislative Assembly approval of dispositions greater than 50 hectares or 1 percent of the area.
702 The Minister could authorize Indigenous-led or related uses and leases of parts of or entire parks and

conservation reserves under section 14; A Minister's regulation may exempt Indigenous Peoples from requiring a
permit to carry out various activities. See Provincial Parks and Conservation Reserves Act, 2006, S.O. 2006, c. 12, ss

22(1) and 54(2)(e)).
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In-Depth: Provincial Parks and Conservation Reserves Act

Provincial Park

Conservation Reserve

Cultural Heritage Park

Provincial Parks and

Provincial Parks and

Provincial Parks and

Legislation Conservation Reserves | Conservation Reserves Conservation Reserves
Act Act Act
Responsible Environment, Environment, Environment,
Government Conservation and Parks Conservation and Conservation and Parks
Department (s. 5(1)) Parks (s. 5(1)) (s. 5(2))

Overall Goals and
Values

Establishment

Protect natural and
cultural heritage while
providing sustainable

outdoor recreation
opportunities (s. 2(1))

Order in Council (s.
9(1)) or Regulation
(s. 54(1)(b))

Protect natural and
cultural features while
supporting compatible

traditional activities

(s. 2(2))

Order in Council (s.
9(1)) or Regulation
(s. 54(1)(b))

Protect cultural heritage
while supporting education
and research (s. 8(4))

Order in Council (s. 9(1))
or Regulation
(s. 54(1)(b))

Strength of
Protection’®®

Il National Park

VI Protected Area with
sustainable use of
natural resources

V Protected
Landscape/Seascape

Decision-Making

Minister responsible for
management (s. 12(1))
— can enter into
agreements to support

Minister responsible for
management (s. 12(1))
— can enter into
agreements to support

Minister responsible for
management (s. 12(1)) —
can enter into agreements

Authority (s. 24) or create an (s. 24) or create an to:#z%(\)/?;é?' ii)r:rgﬁ:ggte
advisory committee advisory committee (s y23)
(s.23)7 (s. 23) '
. Prohibited (with N 706 Prohibited (with
Hunting exceptions)’% With licence exceptions)’’
Fishing’®® With licence With licence With licence
Trapping’® With permit With permit With permit

Development*®

No electricity generation
or other industrial uses
(s. 16(1))

No electricity
generation or other
industrial uses
(s. 16(1))

No electricity generation or
other industrial uses
(s. 16(1))

703 Based on IUCN Protected Area Categories (see Appendix I1).
704 The Minister could authorize Indigenous-led or related uses and leases of parts of or entire parks and
conservation reserves under section 14; A Minister's regulation may exempt Indigenous Peoples from requiring a
permit to carry out various activities. See Provincial Parks and Conservation Reserves Act, 2006, S.O. 2006, c. 12, ss

22(1) and 54(2)(e)).

705 Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, s 15(1); Hunting, O Reg 665/98, Part XIV.

706 Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, s 15(3).

707 Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, s 15(1); Hunting, O Reg 665/98, Part XIV.

708 “Day use at Ontario Parks” (last visited 12 May 2022), online: Ontario Parks.

709 Trapping, O Reg 667/98, s 12.

710 With exceptions. See Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12 s.19
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In-Depth: Provincial Parks and Conservation Reserves Act (Continued)

Provincial Park

Conservation
Reserve

Cultural Heritage
Park

Natural Resource

No commercial
timber harvest,
mining, or aggregate,

No commercial
timber harvest,
mining, or aggregate,

No commercial
timber harvest,
mining, or aggregate,

H 711
Extraction soil, or peat soil, or peat soil, or peat
extraction (s. 16(1)) extraction (s. 16(1)) extraction (s. 16(1))
Motor vehicle and off- |\, .~ 116 and off. | Motor vehicle and off-
highway vehicle hichwav vehicle highway vehicle
Access access (with permit 9 y access (with permit

and with
exceptions)’?

access (with
permit)’3

and with
exceptions)’*

Activities Allowed

Outdoor recreational

Outdoor recreational

Outdoor recreational

activities™”® activities’® activities’™’
Damaging or Damaging or Damaging or
removing natural removing natural removing natural
Activities Prohibited objects"® objects’ objects’?

Research (unless
permitted)’*®

Research (unless
permitted)’?

Research (unless
permitted)’®

Provincial Parks

Cabinet can create Provincial Parks for the purposes of protecting Ontario’s natural and cultural
heritage and of providing environmentally sustainable recreation opportunities for present and

future generations.”?

The Provincial Parks and Conservation Reserves Act (PPCRA) sets out the following objectives
for protecting and managing Provincial Parks:

(1) Permanently protect ecosystems and Ontario’s natural and cultural heritage;

711 With exceptions. See Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, ss 17-19.

712 provincial Parks: General Provisions, O Reg 347/07, ss 23, 34; see also Mechanized Travel in Wilderness Parks,

O Req 346/07.

713 Conservation Reserves: General Provisions, O Req 319/07, s 13.

714 Provincial Parks: General Provisions, O Req 347/07, ss 23, 34; see also Mechanized Travel in Wilderness Parks,

O Req 346/07.

715 See e.g. “Day use at Ontario Parks” (last visited 12 May 2022), online: Ontario Parks.

716 See e.g. “What is a conservation reserve” (6 August 2021), online: Ontario Parks.

7 See e.g. “Day use at Ontario Parks” (last visited 12 May 2022), online: Ontario Parks.

718 Provincial Parks: General Provisions, O Reqg 347/07, s 2.

19 |bid.

720 Conservation Reserves: General Provisions, O Req 319/07, s 2.

721 |bid.

722 provincial Parks: General Provisions, O Req 347/07, s 2.

723|bid.

724 provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, ss 1, 6.
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https://www.ontario.ca/laws/regulation/070347
https://www.ontario.ca/laws/regulation/070319
https://www.ontario.ca/laws/regulation/070347
https://www.ontario.ca/laws/statute/06p12

(2) Provide opportunities for environmentally sustainable recreation;
(3) Support tourism and natural and cultural heritage appreciation; and

(4) Provide opportunities for scientific research and ecological monitoring.’®
Cabinet can create, increase, or decrease the area of Provincial Parks by Order in Council.”*®

Cabinet can only remove an area from a Provincial Park that is greater than 50 hectares or one
percent of the total area if the Legislative Assembly approves of this decision.’?’

Cabinet may classify Provincial Parks as any of the following to help guide park management
and ensure continuity:

e \Wilderness Class Parks

o Main Purpose: To protect natural environments and support low-impact
recreation.

e Nature Reserve Class Parks

o Main Purpose: To protect ecosystems and natural heritage, support research,
and maintain biodiversity.

e Cultural Heritage Class Parks

o Main Purpose: To protect cultural heritage and support interpretation, education,
and research.

e Natural Environment Class Parks

o Main Purpose: to protect natural environments and provide recreational
opportunities.

e Waterway Class Parks
o Main Purpose: To protect recreational water routes and ecosystems.
e Recreational Class Parks
o Main Purpose: To provide outdoor recreation opportunities.’?®
The Minister of Environment, Conservation and Parks (“the Minister”) is responsible for

managing Provincial Parks.”?® The Minister must also designate a Superintendent to supervise
each Provincial Park.™°

725 Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12,s 2(1).
726 |bid, s 9(1).

727 |bid, s 9(4).

728 |bid, s 8.

729 |bid, s 12(1).

730 |bid, s 12(1).
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When managing Provincial Parks, the government must prioritize ecological integrity and
provide opportunities for public consultation.”*

Ecological integrity is defined as “a condition in which biotic and abiotic components of
ecosystems and the composition and abundance of native species and biological communities
are characteristic of their natural regions and rates of change and ecosystem processes are
unimpeded.” 32

This includes:

(a) “Healthy and viable populations of native species, including species at risk, and
maintenance of the habitat on which the species depend;” and

(b) “Levels of air and water quality consistent with protection of biodiversity and recreational
enjoyment.” "33

The Ministry of Environment, Conservation and Parks is required to prepare a management
plan for each Provincial Park.”** These plans must be reviewed at least once every 20 years,
with opportunities for public consultation.”

Conservation Reserves

By Order in Council, Cabinet can create Conservation Reserves for the purposes of protecting
Ontario’s natural and cultural heritage and providing environmentally sustainable land-use
opportunities for present and future generations.”*® The PPCRA sets out the following objectives
for creating and managing Conservation Reserves:

(1) Permanently protect ecosystems and Ontario’s natural and cultural heritage;

(2) Provide opportunities for environmentally sustainable land use, including traditional
outdoor heritage activities; and

(3) Support scientific research and ecological monitoring.”®’

The Minister is responsible for managing Conservation Reserves. The Minister must appoint a
Manager to supervise each Conservation Reserve.”*® When managing Conservation Reserves,
the government must prioritize ecosystem health and provide opportunities for public
consultation.”®

731 Provincial Parks and Conservation Reserves Act, 2006, SO 2006, c 12, s 3.

732 |bid, s 5.

733 |bid.

734 |bid, s 10(1).

735 |bid, ss 10(6), 10(9).

736 |bid, ss 1, 6.

37 Ibid, s 2(2).

7381bid, s 12(1).

739 1hid, s 3. Also note s 10(6), which sets out minimum requirements for management plan consultations with the
public.
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By Order in Council, Cabinet can create, increase, or decrease the area of Conservation
Reserves.’® Cabinet can only remove an area greater than 50 hectares or one percent of the
total area from a Conservation Reserve if the Legislative Assembly approves this decision.”**

The Ministry of Environment, Conservation and Parks must prepare a management plan for
each Conservation Reserve.”*? These plans must be reviewed at least once every 20 years,
with opportunities for public consultation.”*?

Temporary Protection

Under the Public Lands Act, the Ministry of Northern Development, Mines, Natural Resources
and Forestry can create a Recommended Provincial Park or Recommended Conservation
Reserve to ensure temporary protections while long-term management decisions are being
made.”** There is also the ability to withdraw lands from mineral extraction under the Mining
Act, including sites of “Aboriginal cultural significance.””4®

Agreements

The Minister can make an agreement with any person to support the management of Provincial
Parks and Conservation Reserves.’*

The Minister could also authorize Indigenous-led or related uses and leases of parts of or entire
parks and conservation reserves.’*

Kerrie Blaise of the Canadian Environmental Law Association highlights that these agreements
could support Indigenous rights and co-management. To date there have been no precedents
illustrating that the Act can be used to do this.”®

With Cabinet’s permission, the Minister can also appoint an advisory committee to provide
advice and make recommendations regarding the management of Provincial Parks and
Conservation Reserves.”®

740 Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, s 9(1).

741 1bid, s 9(4).

742 bid, s 10(1).

743 |bid, ss 10(6), 10(9).

744 Public Lands Act, RSO 1990, c P.43, s 12; see also “Part |l: Provincial policies for Crown land use designations —
12.0 Overview of Crown land use designations” (last modified 7 April 2021), online: Government of Ontario.

745 See “Sites of Aboriginal Cultural Significance”. Ontario Ministry of Northern Development and Mines

746 pProvincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, s 24.

747 |bid. s 14.

748 Kerrie Blaise, “Briefing Note: Legal Landscape of Indigenous Protected and Conserved Areas (IPCASs) in Ontario”
(16 June 2020) at 3, online (pdf): David Suzuki Foundation. See also: Protecting Lands and Waters: A Toolkit for
Advancing Indigenous Rights through Indigenous Protected and Conserved Areas (IPCAS).

749 Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, s 23.
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In-Depth: Historical Parks Act

Legislation Historical Parks Act

Government Department Heritage, Sport, Tourism and Culture Industries (s. 1)

Protect sites of historical significance for public use and

Overall Goals and Values enjoyment (s. 3)

Establishment Order in Council (s. 3)

1l Natural Monument or Feature

Strength of Protection”°
g V Protected Landscape/Seascape

Minister responsible for management’s!
Decision-Making Authority
Can appoint advisory committee’>?

Hunting Prohibited”®
Fishing Dependent on regulation™*
Trapping Dependent on regulation’®
Development No electricity generation or other industrial uses’®

No mineral exploration, mining, or extraction of aggregate,

Natural Resource Extraction . 757
topsoil, or peat

Access Motor vehicle access™®
Activities Allowed Dependent on regulation’®
Activities Prohibited Dependent on regulation’®®

750 Based on IUCN Protected Area Categories (see Appendix I1).

751 Historical Parks Act, RSO 1990, c H.9, s 4; see also Provincial Parks and Conservation Reserves Act, 2006, SO
2006, ¢ 12, s 12(1).

752 provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12 s 23.
753 pid, s 15(1).

754 |pid, s 54.

755 |bid, s 54.

756 |bid, s 16(1).

757 |bid, s 16(1).

758 |pid, s 39.

759 |pid, s 54.

760 |pid, s 54.
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By Order in Council, Cabinet can create a Historical Park to protect an area of historical
significance.’®! The Minister of Tourism and Recreation is responsible for managing Historical
Parks.”®? With Cabinet’s permission, the Minister can appoint an advisory committee to provide
advice and make recommendations regarding the management of Historical Parks. %3

Other Protected Areas

Far North Act

The Far North Act was passed in 2010. The Act was intended to establish a framework for
collaborative land use management between the province and Indigenous governments. The
government claims that the Act was developed in consultation with the Nishnawbe Aski Nation
(NAN), the political organization representing 49 communities in the territory of Treaties 5 and
9). NAN has subsequently stated that the Act is “an invalid law and a new form of
colonialism.”764

Ontario recently contemplated repealing the Act. Instead, the Province introduced amendments
to the Act in 2021 to support economic development and fast track approvals for projects.’®®
Given NAN'’s opposition and the recent amendments, it seems unlikely that the Far North Act
will provide a path forward for IPCAs in Ontario’s north.

Wilderness Areas Act

By regulation, Cabinet can create a Wilderness Area to protect the area, support research and
education, and protect plant and animal species.”®®

To create Wilderness Areas, the Minister of Northern Development, Mines, Natural Resources
and Forestry (“the Minister”) can purchase or acquire land.”®” The Minister manages Wilderness
Areas, which are typically on crown or unceded lands.”®®

The Wilderness Areas Act states that natural resource extraction and development can occur in
any Wilderness Area that is larger than 260 hectares.”®®

761 Historical Parks Act, RSO 1990, c H.9, s 3.

762 |bid ss 1, 4, see also Provincial Parks and Conservation Reserves Act, 2006, SO 2006, ¢ 12, s 12(1).

763 Historical Parks Act, RSO 1990, c H.9, s 4; see also Provincial Parks and Conservation Reserves Act, 2006, SO
2006, c 12, s 23.

764 NAN, “NAN statement on Ontario consultations on the Far North Act” (25 February 2019), online.

765 Environmental Registry of Ontario, “Proposed Amendments to the Far North Act, 2010,” online.

766 Wilderness Areas Act, RSO 1990, c W.8, s 1.

67 |pid, s 3.

768 |pid, s 4.

769 |pid, s 2.
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https://ero.ontario.ca/notice/019-2684
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Wilderness Areas are being phased out and are not intended to be used anymore.””® Further,
the 2020 Auditor’s Report, pointed out that the Minister is allowing logging, roads, and mining in
Wilderness Areas that are smaller than 260 hectares.’’*

Other Designations

Several other designations also could be considered to establish IPCAs in Ontario. These
include:
e Land use plans and Enhanced Management Areas under the Public Lands Act;

e Provincial Wildlife Areas and related wildlife designations under the Fish and Wildlife
Conservation Act; and

e Regional parks under St. Clair Parks Commission Act, St. Lawrence Parks Commission
Act, and Niagara Parks Act.

770 See “Guide to Crown Land Use Planning.” Ministry of Natural Resources and Forestry. 2023
771 See “Value-for-Money Audit: Conserving the Natural Environment with Protected Areas”. Office of the Auditor
General of Ontario. November 2020. pp. 6, 34, 35.
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Prince
Edward
Island
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Overview

Prince Edward Island (PEI) offers four main types of protected area designation: Provincial
Parks, Protected Areas, Protected Beaches, and Natural Areas.

The first chart in this section evaluates these four designations based on the Indigenous Circle
of Experts’ (ICE) three characteristics of Indigenous Protected and Conserved Areas (IPCAS)
and identifies some overall advantages and disadvantages for IPCA creation. The Minister of
the Environment, Conservation and Parks has the authority to enter into management
agreements concerning parks, protected areas, and protected beaches. This could provide an
opportunity for co-managed IPCAs.

This section then offers more detail on each of the four protected area designations. These
charts present detailed information on what activities are permitted and prohibited in each area
They also outline the process for creating the four designations. Additional designations, such
as heritage places and wildlife management areas, are also briefly described.

Overview: IPCA Characteristic Assessment, Advantages and Disadvantages of
Recreation Development Act

Provincial Park

Protected Area

Protected Beach

Natural Area

Legislation

Recreation
Development Act

Recreation
Development Act

Recreation
Development Act

Natural Areas
Protection Act

IPCA

Characteristic #1:

Indigenous-led

No

No

No

No

IPCA Established by Established by Established by ,
L . Established by order
Characteristic #2: order — less order — less order — less |
— less permanent
Long-term permanent than permanent than permanent than ) )
. ) : : . . : than regulation or in
commitmentto | regulation or in an | regulation or in an | regulation orin an
. an Act
conservation Act Act Act
IPCA Minister can enter | Minister can enter | Minister can enter
Characteristic #3: | into agreements into agreements | into agreements or | Minister can appoint
Elevate or create advisory | or create advisory create advisory advisory committee
Indigenous rights committees to committees to committees to to support
and support support support management
responsibilities management management management
Relatively strong | Relatively strong Relatively strong
Advantages baseline baseline baseline Strong protections
protections protections protections
Relatively
. . . impermanent
Relatively Relatively Relatively protections
Disadvantages impermanent impermanent impermanent q
protections protections protections Focused on

protection to the
exclusion of humans
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In-Depth: Recreation Development Act

Provincial Park

Protected Area

Protected Beach

Recreation Development

Recreation Development

Recreation Development

Legislation Act et o
gﬁi@?ﬁﬂgﬁ Economic Growth, Economic Growth, Economic Growth,
Department’™2 Tourism and Culture Tourism and Culture Tourism and Culture

Overall Goals and
Values

Establishment

Protect ecosystems and
provide recreational
opportunities (s. 6(1)(a))

Order in Council
(ss. 6-7)

Protect natural objects of
historical or scientific

interest (s. 6(1)(b))

Order in Councill
(ss. 6-7)

Protect areas under or
directly next to tidal water

(s. 6(1)(c))

Order in Council
(ss. 6-7)

Strength of
Protection’”®

Il National Park

Il National Park

Il National Park

Decision-Making

Minister responsible for
management — can enter
into agreements to
support (s. 2)

Minister responsible for
management — can enter

into agreements to
support (s. 2)

Minister responsible for
management — can enter
into agreements to support
(s. 2)

Authori
uthority Minister can also create | Minister can also create Minister can also create
an advisory committee or | an advisory committee or | an advisory committee or
delegate powers (s. 3) delegate powers (s. 3) delegate powers (s. 3)
Hunting?’* Prohibited (with Prohibited (with Prohibited (with
9 exceptions) exceptions) exceptions)
Fishing?7s Prohibited (with Prohibited (with Prohibited (with
9 exceptions) exceptions) exceptions)
Trapping””® Prohibited (with Prohibited (with Prohibited (with

exceptions)

exceptions)

exceptions)

Development

Construction with permit

Construction with permit

Construction with permit

(s. 15) (s. 15) (s. 15)
Naél;(rtesngosrgg;ce With permit With permit With permit
Access’’® Motor vehicle access in Motor vehicle access in Motor vehicle access in

certain areas

certain areas

certain areas

772 “About: Economic Growth, Tourism and Culture” (last visited 12 May 2022), online: Government of Prince Edward

Island.

773 Based on IUCN Protected Area Categories (see Appendix I1).

774 Provincial Parks Regulations, PEI Reg EC2009-686, s 11.

775 1bid, s 11.
776 bid, s 11.
7 1bid, s 2.
778 1bid, s 2(m).
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https://www.princeedwardisland.ca/en/department/economic-growth-tourism-and-culture/about
https://www.princeedwardisland.ca/sites/default/files/legislation/R%2608-2-Recreation%20Development%20Act%20Provincial%20Parks%20Regulations.pdf

In-Depth: Recreation Development Act (Continued)

Provincial Park

Protected Area

Protected Beach

Activities Allowed””®

Outdoor recreational
activities

Outdoor recreational
activities

Outdoor recreational
activities

Activities Prohibited

Activities inconsistent
with protection (s. 10)

Removing or
damaging any natural
object or polluting any

water body (unless
permitted)’8°

Activities inconsistent
with protection (s. 10)

Removing or damaging
any natural object or
polluting any water
body (unless
permitted)’8?

Activities inconsistent with
protection (s. 10)

Removing or damaging any
natural object or polluting any
water body (unless
permitted)’8?

Removing sand, gravel, or
stone or altering beach
(s.112)

Cabinet can create a Provincial Park, Protected Area, or Protected Beach on the
recommendation of the Minister of Economic Growth, Tourism and Culture (presumably through

an Order in Council).”®

The main purpose of PEI's Recreation Development Act is to “promote and encourage the
development of recreational facilities and services.”’* In addition, the Minister is responsible for
encouraging the conservation of natural resources in these parks. Provincial Parks Regulations

prohibit certain harmful

Agreements and De

activities within them.

legation

The Minister is responsible for managing Provincial Parks, Protected Areas, and Protected
Beaches.”®® With Cabinet’s permission, the Minister can create a board or committee to provide
advice and support the management of these protected areas.”®® The Minister can also delegate
management powers to the board or committee.”®”

7% See e.g. “Beaches and Parks in Prince Edward Island” (last visited 12 May 2022), online: Tourism PEI.

780 Provincial Parks Requlations, PEI Reg EC2009-686, s 2.

81 |bid, s 2.
82 |bid, s 2.

783 Recreation Development Act, RSPEI 1988, c R-8, s 6.

784 |bid, s 2.
785 |bid, s 2.
786 |bid, s 3.
787 |bid, s 3(2).
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https://www.princeedwardisland.ca/sites/default/files/legislation/r-08-recreation_development_act.pdf
https://www.princeedwardisland.ca/en/legislation/recreation-development-act/provincial-parks-regulations
http://tourismpei.com/what-to-do/beaches-parks
https://www.princeedwardisland.ca/sites/default/files/legislation/R%2608-2-Recreation%20Development%20Act%20Provincial%20Parks%20Regulations.pdf
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-r-8/latest/rspei-1988-c-r-8.html

Legislation

In-Depth: Natural Areas Protection Act

Natural Areas Protection Act

Responsible Government
Department

Environment, Energy and Climate Action (s. 1(a))

Overall Goals and Values

Establishment

Protect natural ecosystems that offer habitat for rare species,
contain unusual features, and/or provide scientific and
educational opportunities (s. 1(b))

Ministerial Order (s. 3(1))

Strength of Protections®

Ib Wilderness Area

Decision-Making Authority

Minister responsible for management — can appoint an
Advisory Committee to support (s. 6(1))

Hunting With licence’®®
Fishing With licence’®
Trapping Restricted (with licence)™*

Development

No construction permitted (with exceptions)’®?

Natural Resource Extraction

No logging (with exceptions)?

Access

No motor vehicle access (with exceptions)™*
Publicly accessible”®

Activities Allowed

Low-impact outdoor recreational activities’®

Activities Prohibited

Removing or destroying vegetation (with exceptions)’®’

788 Based on IUCN Protected Area Categories (see Appendix I1).
789 Wildlife Conservation Act, RSPEI 1988, ¢ W-4.1; see also Hunting Regulations, PEI Reg EC512/05.

790 wildlife Conservation Act, RSPEI 1988, c W-4.1; see also Angling Requlations, PEI Reg EC 532/19.

791 wildlife Conservation Act, RSPEI 1988, c W-4.1; see also Fur Harvesting Requlations, PEI Reg EC663/04; “2022

Hunting and Trapping Summary” at 40, online (pdf): Government of Prince Edward Island.
792 Natural Areas Protection Act Regulations, PElI Reg EC54/89, ss 3, 3.1.

793 |bid, ss 3, 3.1.
794 1bid, ss 3, 3.1.

795 “Natural Areas” (last visited 12 May 2022), online: Government of Prince Edward Island.

796 |pid,

797 Natural Areas Protection Act Regulations, PElI Reg EC54/89, ss 3, 3.1.
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https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-w-4.1/latest/rspei-1988-c-w-4.1.html
https://www.canlii.org/en/pe/laws/regu/pei-reg-ec512-05/latest/pei-reg-ec512-05.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-w-4.1/latest/rspei-1988-c-w-4.1.html
https://www.canlii.org/en/pe/laws/regu/pei-reg-ec532-19/latest/pei-reg-ec532-19.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-w-4.1/latest/rspei-1988-c-w-4.1.html
https://www.canlii.org/en/pe/laws/regu/pei-reg-ec663-04/latest/pei-reg-ec663-04.html
https://www.princeedwardisland.ca/sites/default/files/publications/hunting_and_trapping_summary_2022.pdf
https://www.princeedwardisland.ca/sites/default/files/publications/hunting_and_trapping_summary_2022.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/N%2602G-Natural%20Areas%20Protection%20Act%20Regulations.pdf
https://www.princeedwardisland.ca/en/information/communities-land-and-environment/natural-areas
https://www.princeedwardisland.ca/sites/default/files/legislation/N%2602G-Natural%20Areas%20Protection%20Act%20Regulations.pdf

By ministerial order, the Minister of Environment, Energy and Climate Action (“the Minister”) can
create a Natural Area if the proposed area:

(1) Contains natural ecosystems or provides habitat for rare or endangered native species;
(2) Features unique botanical, zoological, geological, or palaeontological phenomena;

(3) Provides “exceptional and diversified scenery;”
(4) Offers seasonal habitat for species; and/or

(5) Provides opportunities for scientific and educational programs.’®

When deciding whether to create or cancel a Natural Area, the Minister must provide
opportunities for and consider public input.”®® The Minister can create an Advisory Committee to
provide advice on creating and managing Natural Areas.®® However, the Minister does not have
the power to enter into co-management agreements with First Nations.

The Minister can cancel a Natural Area if protecting the Area would no longer support the
purposes of the Natural Areas Protection Act or if the public interest would be served.®

Other Protected Areas

Heritage Places Protection Act

By ministerial order, the Minister of Economic Growth, Tourism and Culture (“the Minister”) can
create a Heritage Place.?%? A Heritage Place houses a “Heritage Resource”, which is defined as
“any work of nature or of man that is primarily of value for its palaeontological, archaeological,
prehistoric, historic, cultural, natural, scientific or aesthetic interest.”8%3

Once a Heritage Place is protected, it cannot be altered without the Minister's permission.8%
The Minister is responsible for managing Heritage Places®® and must create a Heritage Places
Advisory Board to provide advice regarding their protection.&®

The Minister must also create and maintain a registry of Heritage Places.® By request or by
their own initiative, the Minister can add a Heritage Place to the registry if it meets the
necessary criteria.8® Any interested person or group can submit a Heritage Place application.

798 Natural Areas Protection Act, RSPEI 1988, ¢ N-2, ss 1(b), 3.
799 |pid, ss 1(b), 3. s 3(4).

800 |hid, s 6(1).

801 |pid, s 3(3).

802 Heritage Places Protection Act, RSPEI 1988, ¢ H-3.1, s 5(1).
803 |pid, ss 1(a), 1(b).

804 |bid, ss 5, 10-11.

805 |hid, s 2.

806 |hid, s 3.

807 |bid, s 4(1).

808 |hid, s 4(2); see also Heritage Places Protection Act Reqgulations, PEI Reg EC 414/00, s 3.
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https://www.princeedwardisland.ca/sites/default/files/legislation/n-02-natural_areas_protection_act.pdf
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-h-3.1/latest/rspei-1988-c-h-3.1.html
https://www.canlii.org/en/pe/laws/regu/pei-reg-ec414-00/latest/pei-reg-ec414-00.html

The application is screened by a heritage officer and, if it meets the criteria, is forwarded to the
Advisory Board for review.8%

The Minister can also temporarily protect a proposed Heritage Place where it is “at risk of
imminent irreparable or costly damage to the site’s heritage nature.”8°

Wildlife Conservation Act
By regulation, Cabinet can create a Wildlife Management Area to support the management and

protection of wildlife and habitat.?!!

The Minister of Environment, Energy and Climate Action (“the Minister”) is responsible for
managing Wildlife Management Areas®!? and can enter into agreements with any person to
support the joint protection and management of wildlife and habitat.83

The Minister can also create an Advisory Committee to provide advice and make
recommendations regarding wildlife and wildlife habitat.®

809 “Provincial Heritage Places Recognition Program” (last visited 22 May 2022), online: Government of Prince
Edward Island.

810 Heritage Places Protection Act Requlations, PEI Req EC 414/00, s 9.

811 wildlife Conservation Act, RSPEI 1988, c W-4.1, s 16(1).

812 |bid, s 3(1).

813 |bid, ss 3(3), 16(3).

814 |bid, s 8.
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https://www.canlii.org/en/pe/laws/regu/pei-reg-ec414-00/latest/pei-reg-ec414-00.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-w-4.1/latest/rspei-1988-c-w-4.1.html
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Overview

Québec offers seven main types of protected area designation: national parks, Aboriginal-led
protected areas, protected areas with sustainable use, biodiversity reserves, ecological
reserves, wildlife sanctuaries, and wildlife preserves.

The first chart in this section evaluates four of these seven designations based on the
Indigenous Circle of Experts’ (ICE) three characteristics of Indigenous Protected and Conserved
Areas (IPCAs) and identifies some overall advantages and disadvantages. Québec is the only
province with laws that specifically offers a protected area designation that is led by Indigenous
Peoples: “Aboriginal-led protected areas.”

At the time of publication, the benefits and drawbacks of this new protected area designation
are unknown. Several elements are promising, including the proposal process and the ability to
delegate management powers to Indigenous communities.

This section also delves into each of the seven protected area designations. The charts in this
section present information on what activities are permitted and prohibited in each area, and the
process for creating them. Additional designations, such as heritage cultural landscapes, are
briefly described.
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Overview: IPCA Characteristics Assessment, Advantages, and Disadvantages

Aboriginal-led

Protected Area

_ with Wildlife
National Park | protected Area |  Sustainable Sanctuary
Use

Natural Heritage

Act respecting

#2: Long-term

regulation — less

regulation — less

Established by

Natural Heritage | the conservation
Legislation Parks Act Conservation Conservation and
Act Act development of
wildlife
IPCA
Characteristic
#1: Indigenous- No Yes No No
led
IPCA . .
Characteristic Established by Established by

Established by

regulation — less order — less
commitment to perr_nanent than perr_nanent than perr_nanent than permanent than
conservation in an Act In an Act in an Act in an Act
Minister must
Société des encourage o
IPCA établissements Indigenous » Minister can
Characteristic de plein air du participation in Minister may enterinto
#3: Elevate Québec may protected area deleg_ate agreements with
Indigenous rights enter into management autnonty to Indlgenc_)us
and agreements to _and may enter Indlgenc_n_Js communities to
responsibilities support park into agreements communities support
management or delegate management
authority to
support
Indigenous

depending on

zone

governments or Focused on -
. . Supports wildlife
communities can protecting :
_ L : harvesting and
Relatively strong | Propose areas | biodiversity and rotections
Advantages legislative for protection associated P
protections First explicit cultural values Relat_lvely
IPCA in Flexible r‘;'fé‘c'tt)i'fns
Canadian protections P
legislation
No explicit
power for co- Vague Least
. management No precedents management permanent
Disadvantages . protections of all
Protections vary to date powers

protected area

types
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In-Depth: Parks Act

National Park®5®

Legislation Parks Act
Responsible Government Foréts, de la Faune et des Parcs (Forests, Wildlife, and
Department?!® Parks)

Overall Goals and Values

Establishment

Conserve and permanently protect natural areas while
providing sustainable recreation opportunities (s. 1(b))

Regulation (s. 2)

Strength of Protection®!’

Il National Park

Decision-Making Authority

Minister responsible for management

Société des établissements de plein air du Québec
responsible for operating certain parks®?®

Hunting Prohibited (s. 7(a))
Fishing With permit (with exceptions)®8®
Trapping Prohibited (s. 7(a))

Development

No pipelines or power lines (with exceptions) (s. 7(b))
Construction (with permit) (s. 8)

Dependent on zoning®®°

No prospecting, logging, mining, or energy production (s.

7(0))

Natural Resource Extraction

Motor vehicle and off-highway vehicle access (with permit

Access and with exceptions)®

Outdoor recreational activities®??

Dependent on zoning and activities authorized by
Superintendent®®

Activities Allowed

Activities Prohibited Damaging or removing natural objects®

815 |n this context, National Parks are distinct from federal National Parks. Under the Parks Act, National Parks are
equivalent to Provincial Parks or Territorial Parks.

816 “Ministry of Forests, Wildlife and Parks” (last visited 12 May 2022), online: Government of Québec

817 Based on IUCN Protected Area Categories (see Appendix I1).

818 The Société des établissements de plein air du Québec is responsible for operating National Parks that are
located south of the areas covered by the Act respecting hunting and fishing rights in the James Bay and New
Québec territories, COLR, ¢ D-13.1.; Parks Act, COLR, ¢ P-9, s 5.1.

819 parks Requlation, COLR, ¢ P-9, r 25, ss 10-12; see also Parks Act, COLR, c P-9, s 6.1.

820 parks Regulation, COLR, ¢ P-9, r 25, s 2.

821 |bid, ss 2, 14-16.

822 “Quoi Faire” (last visited 12 May 2022), online: Sépaq <sepag.com/quoi-faire/>.

823 parks Regulation, COLR, ¢ P-9, r 25, s 20.

824 Parks Act, COLR, ¢ P-9, ss 1-2.
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https://www.quebec.ca/gouvernement/ministere/forets-faune-parcs
https://www.legisquebec.gouv.qc.ca/en/document/cs/d-13.1
https://www.legisquebec.gouv.qc.ca/en/document/cs/d-13.1
https://www.legisquebec.gouv.qc.ca/en/document/cs/p-9
file://///https:/www.legisquebec.gouv.qc.ca/en/document/cr/P-9,%2520r.%252025%2520/
https://www.legisquebec.gouv.qc.ca/en/document/cs/p-9
https://www.legisquebec.gouv.qc.ca/en/document/cr/P-9,%20r.%2025%20/
https://www.sepaq.com/quoi-faire/
https://www.legisquebec.gouv.qc.ca/en/document/cr/P-9,%20r.%2025%20/
https://www.legisquebec.gouv.qc.ca/en/document/cs/p-9

By regulation, the Government can create a National Park to conserve and permanently protect
natural areas while supporting recreational opportunities.?°

The Minister of Forests, Wildlife and Parks (“the Minister”) can assign “zone” designations to
different areas within National Parks. Zone designations describe the purpose of the Park and
the intended type of use, including:

e Natural Environment Zone
o Reserved for protection and development of natural heritage.
e Maximum Preservation Zone

o Reserved for protection of natural heritage; only accessible in exceptional
circumstances.

e Preservation Zone

o Reserved for protection of natural heritage; only accessible for low-impact
activities.

e Intensive Recreation Zone
o Reserved for golf course or Alpine ski centre.

e Services Zone
o Reserved for reception, lodging, or management.82¢

The Minister can purchase or acquire land to create or increase the area of a National Park.8?’
The Government can create, change the boundaries of, or remove the protections of a National
Park only after the Minister has provided opportunities for public consultation.8®

The Minister is responsible for managing National Parks,®?° while the Société des
établissements de plein air du Québec is responsible for all National Parks located south of the
lands covered by the Act respecting hunting and fishing rights in the James Bay and New
Québec territories 8%

825 parks Act, COLR, c P-9, ss 1-2.

826 parks Requlation, COLR, ¢ P-9, r 25, s 2.
827 Parks Act, COLR, c P-9, s 2.1.

828 |bid, s 4.

829 |bjid, s 5.1.

830 |pjid, s 5.1.
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https://www.legisquebec.gouv.qc.ca/en/document/cs/p-9
https://www.legisquebec.gouv.qc.ca/en/document/cr/P-9,%20r.%2025%20/
https://www.legisquebec.gouv.qc.ca/en/document/cs/p-9

In-Depth: Natural Heritage Conservation Act

Natural Heritage

Natural Heritage

Natural Heritage

Natural Heritage

L . . ) Conservation
Legislation Conservation Conservation Conservation Act
Act Act Act
Responsible | o1 wildlife | Forests, Wildlife | Forests, Wildlife | Forests, Wildlife
Government and Parks (s. 4) | and Parks (s. 4) | and Parks (s. 4) | and Parks (s. 4)
Department ' ' ’ ’

Overall Goals
and Values

Establishment

Protect
ecosystems and
associated
cultural values
(s. 47)

Regulation®3!

Protect
ecosystems,
biodiversity, and
natural
monuments
(s. 48)

Regulation®%

Permanently
protect
biodiversity and
habitats in their
natural state
while supporting
scientific and
educational
activities (s. 50)

Regulation83

Conserve
biodiversity and
associated
cultural values
(s. 4.3)

Regulation (ss.
4.6, 12.3,12.6)

Indigenous
governments or
communities can
propose areas
for protection
(s. 4.3)

Strength of
Protection®3*

VI Protected
Area with
sustainable use
of natural
resources

V| Protected
Area with
sustainable use
of natural
resources

la Strict Nature
Reserve

VI Protected
Area with
sustainable use
of natural
resources

831 Natural Heritage Conservation Act, COLR, c C-61.01, ss 12.3, 12.6, 27.

832 |pbjid, ss 12.3, 12.6, 27.
833 |pbid, ss 12.3, 12.6, 27.
834 Based on IUCN Protected Area Categories (see Appendix I1).
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In-Depth: Natural Heritage Conservation Act (Continued)

Minister must
encourage
Indigenous

participation in

Minister Minister Minister protected area
responsible for responsible for | responsible for management and
Decision- management — management — | management — can enter into
Making can delegate can delegate can delegate agreements to
Authority authority to authority to authority to support (ss. 4.7, 12)
Indigenous Indigenous Indigenous o
communities®® communities®® | communities®’ Minister can
delegate authority to
Indigenous
communities (ss. 8,
12)

. Dependent on Prohibited - Dependent on
Hunting conservation plan (s. 12.3) Prohibited (s.51) conservation plan
Fishing With licence®%® With licence®® | Prohibited (s.51) With licence84°

. Dependent on Prohibited - Dependent on

Trapping conservation plan (s. 12.3) Prohibited (s.51) conservation plan
Commercial
forest
development,
road
construction,

Development

Dependent on
conservation plan

and electricity

generation are
prohibited
without the
Minister’s

explicit

permission
(ss. 49, 44)

Prohibited (s.51)

Dependent on
conservation plan

835 Natural Heritage Conservation Act, COLR, c C-61.01, ss 4, 8, 12.

836 |bid, ss 4, 8, 12.
837 |bid, ss 4, 8, 12.

838 See generally Act respecting the conservation and development of wildlife, COLR, ¢ C-61.1; Reqgulation respecting

fishing licences, COLR, ¢ C-61.1, r 20.2.

839 |bid.
840 bid.
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https://www.legisquebec.gouv.qc.ca/en/document/cs/c-61.01
https://www.legisquebec.gouv.qc.ca/en/document/cs/c-61.1
https://www.legisquebec.gouv.qc.ca/en/document/cr/C-61.1,%20r.%2020.2%20/
https://www.legisquebec.gouv.qc.ca/en/document/cr/C-61.1,%20r.%2020.2%20/

In-Depth: Natural Heritage Conservation Act (Continued)

Protected Area Biodiversity Ecological Aboriginal-led
with Reserve Reserve Protected
Sustainable Areas
Use
No commercial
forest
Focus on deve[opment,
. mineral
Natural sustainable use exploration Prohibited Dependen'; on
Resource of natural minin or’ (s.51) conservation
Extraction resources 9. 0r ' plan
petroleum or brine
(s. 47) .
exploration or
production
(s. 49, 44)
Dependent on Dependent on No(\a;lvci;ess Dependent on
Access conservation conservation plan exceptions) conservation
plan (s. 29) (s. 29) P plan
(s.51)
Activities Dependent on Dependent on Edgg%{:ﬁ:}% or Dependent on
conservation conservation plan - , conservation
Allowed plan (s. 29) (s. 29) activities (with plan
' ' permit) (s. 52)
Dependent on L
conservation plan No activities
(s. 29) can be carried
o Dependent on Removal of non- out n Dependent on
Activities conservation timber forest ecological conservation
Prohibited plan (s. 29) products, rese;\éﬁe(wnh plan
excluding sugar exceptions)
bush operations (s. 51)

(s. 49(1)(c))

Québec’s Natural Heritage Conservation Act includes several types of protected area

designation, including Aboriginal-led protected areas, protected areas with sustainable use,
ecological reserves, and biodiversity reserves. Many of these protected area designations were
introduced through recent amendments in 2021.

The Natural Heritage Conservation Act (“the Act”) recognizes that:

e Queébec’s natural heritage has intrinsic value;

e Indigenous governments and communities have close cultural connections with this
natural heritage;

e Québec’s natural heritage supports health, security, and economy;

e Québec has international responsibilities under the United Nations Convention on
Biodiversity; and



https://www.legisquebec.gouv.qc.ca/en/document/cs/c-61.01

e Québec must conserve its natural heritage for present and future generations .3

The Natural Heritage Conservation Act works to ensure the protection of Québec’s natural
heritage by:

(1) Supporting the creation and management of a protected areas network;
(2) Supporting Indigenous and community involvement in biodiversity conservation; and

(3) Supporting government collaboration in protected areas creation and management.842

In many respects, the process for designating and managing these areas is the same. Important
differences are highlighted in the sections below.

Before selecting and protecting an area, the Minister of Forests, Wildlife and Parks (“the
Minister”) must collaborate with concerned government departments and municipalities.®* A
Conservation Plan must inform each protected area.?*

Before protecting an area, the Minister must also hold a public information and consultation
period.?* Once it has done so, the Government can designate any area as a protected area with
sustainable use, an ecological or biodiversity reserve, or an Aboriginal-led protected area.®®

The Government can prohibit activities in protected areas by regulation.®*” When determining
which activities to prohibit, the Government must consider “the fundamental characteristics of
[the] protected area...and ensure that the activities that may be carried on in a protected area
are compatible with the conservation objectives applicable to that protected area.”®*® The
Minister can exempt any activity from regulation if it is in the public interest to do s0.84°

In other words, the designation chosen (Aboriginal-led protected area, ecological reserve,
sustainable use protected area, etc.) will influence the types of activities that the Minister can
permit. In more strictly protected areas (ecological reserves and biodiversity reserves), some
activities are forbidden by default, as noted in the chart above. The Minister must provide
special permission for these activities to be allowed.®®

841 Natural Heritage Conservation Act, COLR, ¢ C-61.01.
842 |pid, s 1.

843 |pid, s 28.

844 |pid, s 29.

845 |bid, ss 31-32.

846 |pid, s 27.

847 |pid, s 44.

848 |pid, s 44.

849 |pid, s 46.

850 |bid, ss 44, 49-51.
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When determining whether to allow any activity to be carried out in a protected area by
regulation, the Minister must consider:

(1) The nature of the activity and the likelihood of it causing disturbances or losses;

(2) The ecological characteristics of the protected area and ongoing human pressures;
(3) How much the activity adds to the overall impact on the watershed;

(4) The activity’s impact on biodiversity;

(5) The availability of other potential locations in which to carry out the activity;

(6) The possibility of changing the activity to minimize or prevent damage;

(7) The possibility of alternative land uses;

(8) The consequences of refusing to allow the activity; and

(9) The relative benefits and impacts caused by either decision.®5?

The Minister can refuse to allow an activity if:
(a) The activity does not help maintain the ecosystem’s natural state;
(b) The proposed alternatives would not minimize the activity’s impacts;
(c) The activity would negatively impact ecological function and biodiversity; or

(d) The activity would impact the habitat of threatened or vulnerable species.?>?

If the Minister believes that a protected area is “facing a real or apprehended threat of
irreversible degradation,” then he/she can make an order prohibiting all access to, terminating
all activities in, or doing any other thing regarding the protected area necessary to reduce or
remove the threat.®*

Aboriginal-Led Protected Areas

Under the Natural Heritage Conservation Act, by regulation, the Minister of Forests, Wildlife and
Parks (“the Minister”) can create an Aboriginal-led protected area.?>* This form of designation
creates unigue opportunities for the creation of IPCAs.

An Indigenous government or community can propose areas for protection to allow for “the
conservation of elements of biodiversity and associated cultural values that are of interest” to
the Nation or community.8%®

851 Natural Heritage Conservation Act, COLR, c C-61.01,, s 22.
852 |pid, s 22.1.

853 |pid, s 69.1.

854 |bid, ss 4.3, 12.3, 12.6.

855 |bid, s 4.3-4.4.
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The proposal must include a map of the proposed Protected Area and its proposed
conservation and development objectives.®>® When assessing the proposal, the Minister must
consult with all other concerned Indigenous governments or communities.®*’

The Minister must encourage the participation of Indigenous governments and communities in
the management of Aboriginal-led Protected Areas. The Minister can enter into an agreement
with Indigenous governments or communities to support this process.®® Importantly, the
Minister has the power to delegate their management responsibilities to any Indigenous
community under the Act.?%°

Protected Areas with Sustainable Use

The purpose of a Protected Area with Sustainable Use is to protect ecosystems and their
associated cultural values.®®° The designation was created to balance conservation and
sustainable resource development and avoid an all-or-nothing approach.®! The land “must be
developed for the benefit of the local and [Indigenous] communities concerned,” with the focus
remaining on community participation and the sustainable use of natural resources.%¢?

Biodiversity Reserve

Biodiversity Reserves are developed to protect natural settings or a natural monument or to
protect representative areas of biodiversity.#3

Generally, biodiversity reserves have stricter protections compared to sustainable use protected
areas, but they permit some activities. On the other hand, ecological reserves do not permit any
activities.

Ecological Reserve

Ecological Reserves can be protected for the following three purposes:
(1) To protect elements of biodiversity in their natural state;
(2) To preserve land for scientific or educational purposes; or

(3) To protect habitat for threatened or vulnerable species.®*

856 Natural Heritage Conservation Act, COLR, c C-61.01, s 4.4.

857 |pid, s 4.5.

858 |bid, ss 4.7, 12.

859 |bid, ss 8, 12.

860 |pid, s 47.

861 Nature Québec, “L'aprés-2020 des aires protégées,” online (5 October 2021).
862 Natural Heritage Conservation Act, COLR, ¢ C-61.01, s 47.

863 |pid, s 48.

864 |pid, s 50.
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The ecological reserve designation is the strictest form of protection in Québec: no activity is
permitted, and no person may enter the reserve without special permission from the Minister, or

in very limited situations.

Agreements and Delegation

By agreement, the Minister can delegate all or some of their powers regarding protected area
management to any Indigenous government or community.®®° These agreements must be made
public and must specify the powers delegated, the Indigenous government or community’s

obligations, and the terms and conditions of the agreement.8¢®

However, the Act clarifies that any actions taken by Indigenous governments or communities
under these agreements are not binding on the State.®’

In-Depth: Act respecting the conservation and development of wildlife

Wildlife Sanctuary

Wildlife Preserve

Legislation

Act respecting the
conservation and
development of wildlife

Act respecting the
conservation and
development of wildlife

Government Department®8

Minister of Forests, Wildlife
and Parks

Minister of Forests, Wildlife
and Parks

Overall Goals and Values

Establishment

Conserve, develop, and use
wildlife while supporting
recreational activities (s. 111)

Ministerial order (s. 111)

Preserve wildlife habitat (s.
122)

Ministerial order/regulation
(s. 122)

Strength of Protection®®

VI Protected Area with
sustainable use of natural
resources

IV Habitat/Species
Management Area

Decision-Making Authority

Minister responsible for
management — can enter into
agreements with Indigenous

communities to support (s.
24.1)

Minister responsible for
management — can enter into
agreements with Indigenous

communities to support (s.
24.1)

865 Natural Heritage Conservation Act, COLR, ¢ C-61.01, s 12.

866 |bid, s 12.1.
867 |bid, s 12.2.

868 Act respecting the Ministére des Ressources naturelles et de la Faune, COLR, ¢ M-25.2, s 12.1; see also “Faune”

(last visited 12 May 2022), online: Government of Québec.
869 Based on IUCN Protected Area Categories (see Appendix I1).
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In-Depth: Act respecting the conservation and development of wildlife

(Continued)

Wildlife Sanctuary

Wildlife Preserve

With permit (with

Dependent on regulation (s.

Hunting exceptions)?”° 125)
Fishin With permit (with Dependent on regulation (s.

9 exceptions)®’ 125)
, Dependent on regulation (s. Dependent on regulation (s.

Trapping 121) 125)
Construction (with permit) (s. | Dependent on regulation (s.

Development 121) 125)
Natural Resource Extraction Dependent iglr)egulatlon (s. Dependent igg)egulatlon (s.

Access

Off-highway vehicle access
(with conditions)®"2

Dependent on regulation (s.

125)

Activities Allowed

Recreational activities®”®

Dependent on regulation (s.

125)

Activities Prohibited

Dependent on regulation (s.
121)

Dependent on regulation (s.

125)

By ministerial order, the Minister of Forests, Wildlife and Parks (“the Minister”) can create a
Wildlife Sanctuary to support the conservation, development, and use of wildlife and related
recreational activities,®”* and create a Wildlife Preserve dedicated to protecting wildlife

habitat.?"®

To support wildlife conservation and management as well as related Indigenous activities, the
Minister can enter into agreements with Indigenous communities.®’®

General Agreements

The Société des établissements de plein air du Québec can enter into agreements to support
the management and protection of certain National Parks.®”’

The Minister of Forests, Wildlife and Parks can delegate land management powers to a Band
Council. This delegation can include planning and monitoring as well as management of
hydraulic, mineral, energy, forest, and wildlife resources.®”®

870 Regulation respecting wildlife sanctuaries, COLR, ¢ C-61.1, r 53, ss 5, 19.

871 |bid, ss 7, 20.
872 |bid, s 26.

873 Act respecting the conservation and development of wildlife, COLR, ¢ C-61.1, ss 118.0.1, 118.1, 120.

874 |bid, s 111.
875 |bid, s 122.
876 |bid, s 24.1.

877 Act respecting the Société des établissements de plein air du Québec, COLR, ¢ S-14.001, s 18.

878 Act respecting the Ministére des Ressources naturelles et de la Faune, COLR, ¢ M-25.2, ss 11, 17.22.
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The Minister of Forests, Wildlife and Parks can delegate park program management to an
Indigenous community.8"®

Other Protected Areas

Cultural Heritage Act

The purpose of the Cultural Heritage Act is to protect cultural heritage, including Heritage
Cultural Landscapes.®° A Heritage Cultural Landscape is “a land area recognized by a
community for its remarkable landscape features, which are the result of the interaction of
natural and human factors and are worth conserving...because of their historical or emblematic
interest, or their value as a source of identity.”88*

On the Minister of Culture and Communications (“the Minister”’)’'s recommendation by order, the
Government can create a Heritage Cultural Landscape.®? The creation of a Cultural Heritage
Landscape must be requested and supported by all concerned municipalities and metropolitan
communities.®3 If the request is approved, the applicants must develop a conservation plan
outlining the area, protective measures, and economic, social, and cultural uses.#*

By order, the Government can cancel the Heritage Cultural Landscape if the conservation plan
is not being applied or the landscape’s protection has been compromised.®®

The Minister must develop a consultation policy to support and encourage public participation
regarding “knowledge, protection, enhancement and transmission of cultural heritage.”8&

879 Act respecting the Ministére du Développement durable, de L’Environnement et des Parcs, COLR ¢ M-30.001, ss
11-12, 12.2.

880 Cultural Heritage Act, COLR c P-9.002, s 1.

881 |pid, s 2.

882 |bjd, ss 17, 22.

883 |pid, s 18.

884 |pid, s 20.

885 |pid, s 25.

886 |pid, ss 11.1, 11.2.
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Saskatchewan
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Overview

Saskatchewan offers five main types of protected area designation: provincial parks, park
reserves, protected areas, historic sites, and ecological reserves.

The first chart in this section evaluates four of these five designations based on the Indigenous
Circle of Experts’ (ICE) characteristics of Indigenous Protected and Conserved Areas (IPCAS)
and identifies some overall advantages and disadvantages for IPCA creation. In Saskatchewan,
there is no explicit legislative authority for the Minister to enter into co-management agreements
with Indigenous governments and communities.

This section then delves into each of the five protected area designations. The charts in this
section present information on what activities are permitted and prohibited in each area, as well
as the process for creating them. Additional designations, such as heritage properties, are also
briefly described.

Overview: IPCA Characteristics Assessment, Advantages, and Disadvantages of

Parks Act and Ecological Reserves Act

Provincial Park | Protected Area | Historic Site ST0lEENEE
Reserve
Legislation Parks Act Parks Act Parks Act Ecological
Reserves Act
IPCA
Characteristic #1: No No No No
Indigenous-led
Inqludgd in Inqluded in Established
IPCA legislation — legislation — . ,
L , : . by regulation Established by
Characteristic #2: requires requires .
S S — less regulation — less
Long-term legislative legislative .
. permanent permanent than in
commitment to amendment to amendment to :
, than in an an Act
conservation remove remove
. . Act
protections protections
IPCA No explicit
Characteristic #3: No explicit No explicit powers for No explicit powers
Elevate powers for joint powers for joint joint for joint
Indigenous rights | management or | management or | management management or
and decision-making | decision-making or decision- decision-making
responsibilities making
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Overview: IPCA Characteristics Assessment, Advantages, and Disadvantages of
Parks Act (Continued)

Strong
rotections
Advantages 'FI)' Strong Strong Very strong and
9 emporary protections protections flexible protections
protections
available
No explicit No explicit powers
powers for for joint
No explicit No explicit joint management or
. powers for joint | powers for joint | mManagement decision-making
Disadvantages management or | management or or deCI_S|on- Focus on
decision-making | decision-making making protection to the
Historical exclusion of
requirements humans
In-Depth: Parks Act
Legislation Parks Act Parks Act Parks Act Parks Act
giig?::qlgﬁ Parks, Culture and Parks, Culture Parks, Culture Parks, Culture
Departments®’ Sport and Sport and Sport and Sport
Protect the Temporarily Prote_ct ne_ltural,
, protect lands prehistoric, or Protect
environment for S S
; that can be historic significant
Overall Goals enjoyment and . X L
: included in resources of prehistoric or
and Values education of ; o
resent and future future parks or interest or historic
P enerations (s. 3) protected area significance resources (s. 7)
J ' (s.9) (s.5)
Establishment Act (s. 4) Regulation (s. 9) Act (s. 5) Regulation (s. 7)
[l Natural
Monument or
Streng_t h ‘8’58 Il National Park Temporary V Protected Feature
Protection Landscape
V Protected
Landscape
Decision- Minister Minister Minister Minister
Makin responsible for responsible for responsible for responsible for
AuthorigtJ management management management management
y (s. 13) (s. 10) (s. 13) (s. 13)

887 “Ministry of Parks, Culture and Sport” (last visited 12 May 2022), online: Government of Saskatchewan.

888 Based on IUCN Protected Area Categories (see Appendix I1).
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In-Depth: Parks Act (Continued)

Provincial Park Park Reserve Protected Area Historic Site
Hunting With licence re%irl)e;inodne?; olno) With licence With licence
I With licence (with Dependent on With licence (with With licence (with
Fishing . . . .
exceptions) regulation (s. 10) exceptions) exceptions)
Trapping With permit Dependent on With permit With permit

regulation (s. 10)

Development

With permit®®

Dependent on
regulation (s. 10)

With permit8%°

With permit®!

No timber
harvesting (unless
permitted) (s. 25.1)

No timber
harvesting (unless

No timber harvesting
(unless permitted) (s.

RNeg;[)uurf::Ie Ny Dependent on permitted) (s. 25.1) 25.1)
Extraction (())rrs; Oll;?g;igﬁe regulation (s. 10) | No resource use or | No resource use or
(uFr)ﬂess exploitation (unless | exploitation (unless
. 892 permitted)®®® permitted)®
permitted)
Motor vehicle Motor vehicle .
. . Motor vehicle access
access (with access (with , ,
. . (with permit)®®®
permit)8s permit)&’
Access Dependent on Off-hiah hicl
Off-highway regulation (s. 10) Off-highway aécggssﬁﬁg‘fta'iﬁe
vehicle access in vehicle access in areas?®
certain areas®® certain areas®®
Activities re(c?rl:atgt(i)c())r:al Dependent on regrlétgt?gr:al Outdoor recreational
. 03
Allowed activities®o! regulation (s. 10) activities®? activities
Researc_h, grazing, Researc_h, grazing, Research, grazing
. haying, or haying, or : ’ g
Activities removing natural Dependent on removing natural haying, or removing
Prohibited g regulation (s. 10) g natural objects

objects (unless
permitted)®

objects (unless
permitted)®®®

(unless permitted)®°®

889 The Parks Requlations, 1991, RRS, ¢ P-1.1,

Req 6,, ss 41, 44.

890 bid
891 1bid

892 bid,
893 bid,
894 bid,
895 |bid,
8% |pid,
897 bid,
898 |bid,
89 |bid,

900 1bid

901 “Our Parks” (last visited 12 May 2022), online: Saskatchewan Parks.

902 1bid
903 1bid

, SS 41, 44.
, SS 41, 44.
s 41.

s 41.

s 41

ss 4, 17.
s 17.

ss 4, 17.
s 17.

ss 4, 17.

, s 17.

904 The Parks Regulations, 1991, RRS, c P-1.1, Req 6, ss 41, 59.

905 1bid
906 1bid

,SS 41, 59.
,SS 41, 59.
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The Parks Act works to protect lands and natural and historic resources for the benefit of
present and future generations.%’

Provincial Park

Cabinet can create a Provincial Park by including it in the Parks Act.*® Parks can be classified
as one of the following types:

e Historic Parks

o Main Purpose: To preserve and interpret historic resources.
e Recreation Parks

o Main Purpose: To support outdoor recreation.
e Natural Environment Parks

o Main Purpose: To protect natural landscapes and provide recreational
opportunities.

e \Wilderness Parks

o Main Purpose: To preserve natural landscapes and support low impact
recreation.%®

The Minister of Parks, Culture and Sport (“the Minister”) is responsible for managing Provincial
Parks.%°

Protected Area

Cabinet can create a Protected Area by including it in the Parks Act.!* These areas are
protected to ensure the preservation of natural and historic resources.®*? The Minister is
responsible for managing Protected Areas.®*?

Recreation Site

By regulation, Cabinet can create a Recreation Site to provide public recreational
opportunities.®** The Minister is responsible for managing Recreation Sites.*®

907 Parks Act, SS 1986, c P-1.1, s 3.
908 |bid, s 4.

909 |pid, s 4.

910 |pbjd, s 13.

911 |pid, s 5.

912 |hid, s 5(2).

913 |bid, s 13.

914 bid, s 6.

915 |bid, s 13.
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Historic Site

By regulation, Cabinet can create a Historic Site to protect historic resources.®'® The Minister is
responsible for managing Historic Sites.®*’

Park Reserve

By regulation, Cabinet can create a Park Reserve to temporarily protect lands while determining
whether they should be transformed into a Provincial Park or Protected Area.®'8 A regulation
creating a Park Reserve expires after five years.®!® Park Reserves are managed as public lands
but cannot be sold, transferred, or altered.%°

In-Depth: Ecological Reserves Act

Legislation

Provincial Lands Act, 2016 and The Representative Area
Ecological Reserve Regulations (established under the
repealed Ecological Reserves Act)

Government Department

Environment®!

Overall Goals and Values

Establishment

Protect representative ecosystems and provide opportunities
for scientific research and ecological monitoring®??

Regulation®2®

Strength of Protection®?

la Strict Nature Reserve

Decision-Making Authority

Minister responsible for management®2®

916 parks Act, SS 1986, c P-1.1, s 7.
917 bid, s 13.

918 |pbid, s 9.

919 |hid, s 9(3).

920 |pjd, ss 10-12.

921 “Ministry of Environment” (last visited 12 May 2022), online: Government of Saskatchewan.
922 Representative Area Ecological Reserves Reqgulations, RRS, ¢ E-0.01, Req 7, s 3.

923 The Provincial Lands Act, 2016, SS 2016, c P-31.1, s 3-1.

924 Based on IUCN Protected Area Categories (see Appendix I1).
925 The Provincial Lands Act, 2016, SS 2016, ¢ P-31.1, s 2-1(1).
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In-Depth: Ecological Reserves Act (Continued)

Ecological Reserve

Hunting Permitted®?®

Fishing Permitted®”’

Trapping Permitted®?®
Development Site-specific®®®
Natural Resource Extraction Site-specific®*®
Access Site-specific®!

Low-impact recreational activities, including hiking and nature

iati 932
Activities Allowed appreciation

Scientific research (with permit)®3

Activities Prohibited Site-specific®

By regulation, Cabinet can create an Ecological Reserve to protect unique or representative
ecosystems. %%

Other Protected Areas

Heritage Property Act

A Heritage Property includes any property that is of interest due to its “historical, cultural,
environmental, archaeological, palaeontological, aesthetic, or scientific value.”®3®

By order, the Minister of Parks, Culture and Sport (“the Minister”) can create a Heritage
Property.®” Land for Heritage Properties can be purchased or acquired by the Minister.%3®

926 Representative Area Ecological Reserves Requlations, RRS, ¢ E-0.01, Req 7, s 5(1)(b).
97 |pid, s 5(1)(c).

928 |bid, s 5(1)(a).

929 See generally Representative Area Ecological Reserves Requlations, RRS, ¢ E-0.01, Req 7.
930 | bid

931 | hid.

932 |pid, s 5(1).

933 |bid, s 6(1).

934 bid, see generally.

935 The Provincial Lands Act, 2016, SS 2016, c P-31.1, s 3-1.

936 The Heritage Property Act, SS 1979-80, ¢ H-2.2, s 2(i), 2(iii).

937 |pid, s 39(1).

938 |bid, s 3(1)(a).
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Once a Heritage Property is protected, it cannot be damaged, destroyed, or changed without
the Minister’s permission.®*°® However, the Heritage Property can be cancelled after the Minister
provides public notice.®*°

A weakness of the Heritage Property Act is that the Minister can exempt certain properties from
protection if protecting them would prevent “a development project that is of major significance
to and benefit for the people of Saskatchewan.”®*

939 The Heritage Property Act, SS 1979-80, ¢ H-2.2, ss 4, 44.
940 |pid, s 57.
941 |pid, 71.1.
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Overview

Yukon offers three main types of protected area designation: natural environment parks,

ecological reserves, and wilderness preserves.

The first chart in this section evaluates these three designations based on the characteristic of
Indigenous Protected and Conserved Areas (IPCAs) as defined by the Indigenous Circle of
Experts (ICE) and identifies some overall advantages and disadvantages. The Parks and Land
Certainty Act allows for the possibility of park co-management in all cases.

Following this chart, this section delves into more detail on each of the three protected area
designations. The in-depth charts in this section present information on what activities are
permitted and prohibited in each area, as well as the process for creating them. Additional
designations, such as historic sites, are also briefly described.

Overview: IPCA Characteristics Assessment, Advantages, and Disadvantages of
the Parks and Land Certainty Act

Natural Ecoloaical Reserve Wilderness
Environment Park 9 Preserve
Legislation Parks and Land Parks and Land Parks and Land
9 Certainty Act Certainty Act Certainty Act
IPCA Characteristic No No No

#1: Indigenous-led

IPCA Characteristic
#2: Long-term
commitment to

conservation

Established by order
— less permanent
than regulation or in
an Act

Established by order
— less permanent
than regulation or in
an Act

Established by order
— less permanent
than regulation or in
an Act

IPCA Characteristic
#3: Elevate
Indigenous rights and
responsibilities

Minister can enter
into agreements with
Yukon First Nations

to support
management

Minister can enter
into agreements with
Yukon First Nations

to support
management

Minister can enter
into agreements with
Yukon First Nations

to support
management

Advantages

Strong protections
Co-management

Strong protections
Co-management

Strong protections
Co-management

Disadvantages

Relatively
impermanent
protection

Relatively
impermanent
protection

Relatively
impermanent
protection
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In-Depth: Parks and Land Certainty Act

Parks and Land

Parks and Land

Parks and Land

Legislation Certainty Act Certainty Act Certainty Act
Responsible
Government Environment Environment Environment
Department®#?

Overall Goals and
Values

Establishment

Protect natural
landscapes (s. 2)

Order in Council (s.

Protect natural areas
of significance or
importance (s. 2)

Order in Council (s.

Protect environment
by conserving
biodiversity and
ecological viability
(s. 2)

Order in Council (s.

11) 11) 11)
e O Il National Park la strict Nature |15 \yjderness Area

Decision-Making

Minister responsible
for management (s.
28) — can enter into

Minister responsible
for management (s.
28) — can enter into

Minister responsible
for management (s.
28) — can enter into

Authority®* agreement with agreement with agreement with
Yukon First Nations Yukon First Nations Yukon First Nations
to support (s. 65) to support (s. 65) to support (s. 65)
Hunting® With licence (with With licence (with With licence (with
9 exceptions) exceptions) exceptions)
Fishing®4® With licence With licence With licence
Trapping®*’ With permit With permit With permit

Development

Development (with
permit) (s. 30)

Limited development
(with permit) (s. 30)

Limited development
(with permit) (s. 30)

942 “Department of Environment” (last visited 12 May 2022), online: Government of Yukon.
943 Based on IUCN Protected Area Categories (see Appendix I1).
944 The preamble of the Parks and Land Certainty Act highlights that a goal of the Act is “to establish and manage
protected areas with the involvement of...First Nation governments...” Parks and Land Certainty Act, RSY 2002, ¢

165.

945 “yykon Hunting Regulations Summary 2021-2022" (2021), online (pdf): Government of Yukon.

946 “Yukon Fishing Regulations Summary 2022-2023" (2022), online (pdf): Government of Yukon.

947 “Yukon Trapping Regulations Summary 2022-2023" (2022), online (pdf): Government of Yukon
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https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-165/latest/rsy-2002-c-165.html
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In-Depth: Parks and Land Certainty Act (Continued)

Natural Ecoloaical Reserve Wilderness
Environment Park 9 Preserve
Oil or gas production . .
Natural Resource from outside Park if No industrial No industrial
. development (s.
Extraction no adverse effects (s. 32)%48 development (s. 32)
35)
Motor vehicle access Access consistent Access consistent
Access

(with permit)®4°

with protections

with protections

Dependent on zone

Dependent on zone

Dependent on zone

(s. 22) (s. 22) (s. 22)
Activities Allowed . . .
Outdoor recreation Outdoor recreation Outdoor recreation
activities®® activities®! activities®>?
Removing or Removing or Removing or

Activities Prohibited

damaging natural
resources (s. 60)

damaging natural
resources (s. 60)

damaging natural
resources (s. 60)

The Parks and Land Certainty Act recognizes the Yukon government’s commitment to
preserving and protecting representative ecosystems in accordance with the following

principles:

e Protect biodiversity and ecological systems;

e Encourage public participation;

e Create and manage protected areas in collaboration with federal and First Nations
governments, local communities, and bodies created under Land Claim Agreements;

e Manage protected areas in an open, transparent, and accountable way;

e Create protected areas using traditional knowledge, local knowledge, and science;

e Create protected areas using processes that respect aesthetic, cultural, economic,

ecological, intrinsic, and social values;

e Respect rights; and

e Contribute to sustainable economic development.®3

948 The Parks and Land Certainty Act defines industrial development as including the “development of mines and
minerals, oil and gas, hydro-electric and other energy resources, and agricultural lands; harvesting of timber
resources, development of townsites, and any land use, activity, or infrastructure associated with the above.”
Parks and Land Certainty Act, RSY 2002, c 165, s 2.

949 See e.g. “Find a campground or recreation site” (last visited 12 May 2022), online: Government of Yukon.

950 “Yykon Parks Strategy (2020-2030)" (2020), online (pdf): Government of Yukon.

91 bid.
952 |bid.

953 Parks and Land Certainty Act, RSY 2002, ¢ 165; see also “Yukon Parks Strategy (2020-2030)" (2020), online

(pdf): Government of Yukon.
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The purpose of the Parks and Land Certainty Act is to create Territorial Parks for four reasons:
(1) To implement Settlement Agreements;
(2) To protect and manage natural areas of territorial significance;
(3) To provide recreational opportunities; and

(4) To encourage appreciation of Yukon’s natural environment among present and future
generations.*

Natural Environment Park

By Order in Council, Cabinet can create a Natural Environment Park to protect unique or
significant landscapes.®*® Before creating the Park, it must provide opportunities for public
participation.®®®

The Minister of Environment (“the Minister”) can purchase or acquire land to create or increase
the size of a Natural Environment Park.®” A Natural Environment Park can only be decreased
or cancelled if the Legislative Assembly approves of this decision.%®

The Minister must prepare a management plan for each Natural Environment Park and provide
opportunities for public participation in this process.®® The Minister is responsible for managing
the Park in a manner consistent with this plan.®¢°

Ecological Reserve

By Order in Council, Cabinet can create an Ecological Reserve to protect a unique or significant
natural area in its natural state.! Before creating the Reserve, it must provide opportunities for
public participation.®®2

The Minister can purchase or acquire land to create or increase the size of an Ecological
Reserve.%®

Cabinet can only decrease the area of or cancel an Ecological Reserve if the Legislative
Assembly approves of this decision.%*

954 Parks and Land Certainty Act, RSY 2002, ¢ 165, s 1.
955 |bid, ss 2, 11.
956 |pid, ¢ 165, s 10.
957 |bid, s 14.

958 |bid, s 17.

959 |bid, ss 19, 21.
960 |bid, s 28.

%1 |bid, ss 2, 11.
962 |pjd, s 10.

963 |bid, s 14.

%4 |bid, s 17.
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The Minister must prepare a management plan for each Ecological Reserve and provide
opportunities for public participation in this process.%® The Minister is responsible for managing
the Reserve in a manner consistent with this plan.®®

Wilderness Preserve

By Order in Council, Cabinet can create a Wilderness Preserve to protect a natural area by
conserving its biodiversity and ecological value.%’

Before creating the Preserve, it must provide opportunities for public participation.®®®

The Minister can purchase or acquire land to create or increase the size of a Wilderness
Preserve.?®® Cabinet can only decrease the area of or cancel a Wilderness Preserve if the
Legislative Assembly approves of this decision.®”°

The Minister must prepare a management plan for each Wilderness Preserve and provide
opportunities for public participation in this process.®”* The Minister is responsible for managing
the Preserve in a manner consistent with this plan.®”2

Agreements

The Minister can enter into an agreement with Yukon First Nations to support the management
of park lands, including Natural Environment Parks, Ecological Reserves, and Wilderness
Preserves.®”®

Yukon Parks notes that “[t]erritorial parks are managed by the Department of Environment’s
Parks Branch in collaboration with First Nations and Inuvialuit. [They] work directly with First
Nations and Inuvialuit to write park management plans that guide the management of individual
parks and...oversee park management together through joint committees.”®"

Other Protected Areas

Historic Resources Act

By ministerial order, the Minister of Tourism and Culture (“the Minister”) can create a Historic
Site. Historic Sites are created to ensure the protection of areas that illustrate the historic or
prehistoric development of Yukon or the natural history of Yukon.®”®

95 parks and Land Certainty Act, RSY 2002, ¢ 165, ss 19, 21.
966 |pid, s 28.

97 |bid, ss 2, 11.

968 |pid, s 10.

969 |pid, s 14.

970 |pid, s 17.

971 |bid, ss 19, 21.

972 |pid, s 28.

973 |pid, s 65.

974 “Yukon Parks Strategy (2020-2030)" (2020) at 4, online (pdf): Government of Yukon.
975 Historic Resources Act, RSY 2002, ¢ 109, s 15.
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Any person or group can nominate a site for protection.®”® This nomination will be referred to the
Yukon Heritage Resources Board, which advises the Minister on creating and protecting
Historic Sites. At least half of the members of the Yukon Heritage Resources Board must be
nominated by governing bodies of Yukon First Nations.®”’

Once a Historic Site is protected, no one can significantly alter its character without the
Minister’'s permission.®’

976 Historic Resources Act, RSY 2002, ¢ 109, s 15(2).
977 1bid, ss 4, 15(3).
978 |bid, s 25.
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Appendix I: Definitions

Cabinet:

The Cabinet is made up of Ministers who set Crown governments’ priorities and make
important policy decisions. Federal, provincial, and territorial governments each have
their own cabinet (provincial Cabinets are sometimes referred to as Executive Councils).
The Cabinet is chaired by the Prime Minister, or in the case of provinces and territories,
the Premier.

Through legislation, the Cabinet is also granted the power to make important decisions
on specific issues, such as the creation of new national parks. Whenever legislation
refers to a decision being made by the “Governor in Council” (federal), “Lieutenant
Governor in Council” (provincial) or “Commissioner in Executive Council” (territorial), in
practice, the decision is made by Cabinet.%"®

Delegation:

For the purposes of this document, the term ‘delegation’ refers to the act of transferring
statutory power to another individual or body. For example, a Minister may delegate
some of their management duties granted by a provincial park statute to a
Superintendent. The Superintendent is then legally able to exercise those powers within
the boundaries set by the Minister.%°

Executive Commissioner in Council:

See Governor in Council.

Governor General:

The Governor General represents the British monarch in the Canadian government.
They perform a variety of roles, most of which are ceremonial. The Governor General
gives Royal Assent to legislation, opens and closes Parliamentary sessions, and
approves Orders in Council. In performing these duties, the Governor General acts on
the advice of Cabinet.

At the provincial level, the Lieutenant Governor General plays a similar role to the
Governor General. At the territorial level is the Commissioner. (The Commissioner is not
a representative of the British monarch, but rather a representative of the federal
government from which territorial governments derive their powers. However, the
Commissioner performs the same role as the Governor General and Lieutenant
Governor General.)

979 See e.g. “Key Functions and Roles of Members” (last visited 12 May 2022), online: House of Commons Canada.
980 See e.g. Black’s Law Dictionary Free, “What is Delegation” (last visited 12 May 2022), online: The Law Dictionary.
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Governor in Council:

The ‘Governor in Council’ refers to the Governor General acting on the advice of
Cabinet. In practice, when legislation states that a decision can be made or a power can
be exercised by the Governor in Council, the Cabinet makes the decision.%!

At the provincial level, the Lieutenant Governor in Council represent this role. At the
territorial level is the Executive Commissioner in Council . In practice, when provincial
or territorial legislation grants decision-making power to these individuals, decisions lie
with the provincial or territorial Cabinet.

Legislative Assembly:

The Legislative Assembly is the law-making body of each province and territory. It is
made up of elected Members of the Legislative Assembly (MLAS), or in Ontario,
Members of Provincial Parliament (MPPSs).

Lieutenant Governor General:

See Governor General.

Lieutenant Governor in Council:

See Governor in Council

Ministerial Order:

A Ministerial Order is an order created by a Minister exercising the power granted to
them by a statute. Using an order, a Minister can establish certain types of parks or

protected areas in some provinces. It depends on the statute what exactly a Ministerial
Order can do.

Unlike Orders in Council, Ministerial Orders do not require the approval of Cabinet,
which can make them easier to issue.

981 See e.g. “Governor in Council” (last visited 2 May 2023), online: Centre for Constitutional Studies

982 See e.g. “The Lieutenant Governor” (last visited 2 May 2023), online: Legislative Assembly of British Columbia
“What does the term ‘Lieutenant Governor in Council’ refer t0?” (last visited 12 May 2022), online: Lieutenant
Governor of Ontario

“Glossary” (last visited 12 May 2022), online: Government of Yukon.

165


https://www.constitutionalstudies.ca/2019/07/governor-in-council/
https://www.leg.bc.ca/dyl/Pages/Lieutenant-Governor-2.aspx
https://www.lgontario.ca/en/faqs/
https://laws.yukon.ca/cms/glossary.html

Order in Council:

An Order in Council (sometimes abbreviated to OIC) is an order created by Cabinet
exercising a power granted to them by a statute.®® Using an Order in Council, Cabinet
can establish certain types of parks or protected areas. Orders in Council are also used
for other important legal and administrative tasks, such as creating boards and agencies,
appointing officials, and determining the responsibilities of individual Ministers. It
depends on the statute what exactly an Order in Council can do.%*

Unlike Ministerial orders, Orders-in-Council require the approval of Cabinet and may be
reviewed by other government committees.

Parliament:

Parliament is the law-making body of the Canadian government, where elected officials
debate and pass laws. Federally, Parliament is made up of the House of Commons and
the Senate. Provincially and territorially, there is no Senate, and Parliament is made up
of elected officials in the Legislative Assembly.

Regulation:

A regulation is a type of law that is created by a Minister or Cabinet using the power
granted to them by a statute. A regulation may be used to create a park or protected
area, lay out the rules for managing it, or prohibit certain kinds of activities within a park.
Regulations are often detailed lists of rules and standards and may include technical
guidelines. It depends on the statute what exactly a regulation can do.

Regulations are like laws, but unlike statutes, they do not need to pass through a federal
or provincial Legislature or be voted on by members of the Legislature. Instead, statutes
dictate which areas or topics a Minister or Cabinet can make regulations for.%&

Since they are enforceable by law, regulations have a detailed approval process. Not all
regulations need formal approval from Cabinet, but this does not mean they are easier to
pass than Orders-in-Council. Regulations go through a comprehensive drafting process
and may have a consultation period.

983 Technically, OICs can also be made pursuant to the royal prerogative, but this use of OICs is not relevant to this
document.

984 See e.g. “Orders in Council: Everything you need to know about Orders in Council” (last modified 24 November
2021). Government of Ontario.

985 See e.g. “List of Requlations” (last updated 2 January 2019), online: Government of Canada.

“Statutes and Regulations” (last visited 2 May 2023), online: Law Central Alberta.
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Statute and Statutory Power:

A statute is a written law that has been passed by federal Parliament or a provincial or
territorial Legislative Assembly. All Acts referred to in this document are statutes.
Statutes may grant power to Ministers, Directors, or to Cabinet to make regulations or
orders. These powers are collectively referred to as ‘statutory powers.’
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Appendix Il: IUCN Protected Area Categories

The International Union for Conservation of Nature (IUCN)’s Protected Area Management
Categories classify protected areas based on their management objectives. These categories
are recognized by international bodies and many national governments as setting the global
standard for recognizing and defining protected areas. %8

la Strict Nature Reserve®?
Definition:

e “Category la are strictly protected areas set aside to protect biodiversity...where human
visitation, use and impacts are strictly controlled and limited to ensure protection of the
conservation values.”

Primary Obijective:

e To conserve sensitive ecosystems and species

Additional Objectives:

e Protect ecosystems and species in as natural a state as possible
e To support environmental monitoring and research
e To minimise disturbance
e To conserve cultural and spiritual values associated with nature
Ib Wilderness Area®s
Definition:

e “Category Ib protected areas are usually large unmodified or slightly modified areas,
retaining their natural character and influence, without permanent or significant human
habitation, which are protected and managed so as to preserve their natural condition.”

Primary Objective:

e To protect ecological integrity of undisturbed natural areas for present and future
generations

Additional Objectives:

e To provide public access in a manner consistent with maintaining wilderness character
for present and future generations

e To support Indigenous communities in maintaining traditional lifestyles and customs

986 Nigel Dudley (ed.) “Guidelines for Applying Protected Area Management Categories” (last visited 18 April 2023), at
X, online (pdf): IUCN

987 |bid, at 13

988 |hid, at 14
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e To protect cultural and spiritual values and non-material benefits of wilderness

e To support low-impact educational and scientific activities

Il National Park®s®
Definition:

e “Category Il protected areas are large natural or near natural areas set aside to protect
large-scale ecological processes, along with the complement of species and ecosystems
characteristic of the area, which also provide a foundation for environmentally and
culturally compatible spiritual, scientific, educational, recreational and visitor
opportunities.”

Primary Objective:

e To protect biodiversity while promoting education and recreation

Additional Objectives:

e To protect representative ecosystems in as natural a state as possible
e To support native species and ecosystem integrity
e To conserve wide-ranging species

e To manage visitor use to allow for inspirational, educational, cultural, and recreational
benefits while preventing significant degradation

e To account for the needs of Indigenous people and local communities, provided these
do not adversely affect the primary objective

e To contribute to local economies through tourism

IIl Natural Monument or Feature?®®°

Definition:

e “Category lll protected areas are set aside to protect a specific natural monument, which
can be a landform, sea mount, submarine cavern, geological feature such as a cave or
even a living feature such as an ancient grove. They are generally quite small...and
often have high visitor value.” (p.17)

Primary Objective:

e To protect natural features and associated biodiversity

989 Nigel Dudley (ed.) “Guidelines for Applying Protected Area Management Categories” (last visited 18 April 2023), at
16, online (pdf): IUCN
9% |bid, at 17.
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Additional Objectives:

e To protect biodiversity

e To protect specific natural sites with spiritual, cultural, and biodiversity values

IV Habitat/Species Management Area®"?

Definition:

e “Category IV protected areas aim to protect particular species or habitats... Many...will
need regular, active interventions to address the requirements of particular species or to
maintain habitats, but this is not a requirement...”

Primary Objective:

e To protect and restore species and habitats

Additional Objectives:

e To protect biological features
e To protect habitat fragments to support landscape-scale conservation
e To support public education and appreciation of the species and habitats protected

e To provide urban residents with opportunities for regular contact with nature

V Protected Landscape/Seascape®?
Definition:
e “A protected area where the interaction of people and nature over time has produced an
area of distinct character with significant ecological, biological, cultural and scenic value;

and where safeguarding the integrity of this interaction is vital to protecting and
sustaining the area and its associated nature conservation and other values.”

Primary Objective:

e To protect landscapes/seascapes and their associated values created through traditional
management practices

Additional Objectives:

e To support balanced interactions between nature and culture by protecting
landscapes/seascapes and associated traditional management approaches

e To support species associated with cultural landscapes

e To provide opportunities for recreation and tourism

991 Nigel Dudley (ed.) “Guidelines for Applying Protected Area Management Categories” (last visited 18 April 2023), at
19 online (pdf): IUCN
992 |bid, at 20.
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To provide natural products and environmental services
To support active community involvement in landscape/seascape management

To provide models of sustainability for educational purposes

VI Protected area with sustainable use of natural resources®®

Definition:

“Category VI protected areas conserve ecosystems and habitats, together with
associated cultural values and traditional natural resource management systems. They
are generally large, with most of the area in a natural condition, where a proportion is
under sustainable natural resource management and where low-level non-industrial use
of natural resources compatible with nature conservation is seen as one of the main
aims of the area.”

Primary Obijective:

To protect ecosystems and use natural resources sustainably

Additional Objectives:

To promote the sustainable use of natural resources

To provide local social and economic benefits

To support intergenerational security

To integrate cultural approaches, belief systems, and worldviews in conservation

To work towards developing a more balanced relationship between humans and nature
To support sustainable development

To facilitate scientific research and environmental monitoring

To support recreation and small-scale tourism

993 Nigel Dudley (ed.) “Guidelines for Applying Protected Area Management Categories” (last visited 18 April 2023), at
22, online (pdf): IUCN
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Appendix Ill: Relevant UNDRIP Provisionse

Article 11

1.

Indigenous peoples have the right to practise and revitalise their cultural traditions and
customs. This includes the right to maintain, protect and develop the past, present and
future manifestations of their cultures, such as archaeological and historical sites [...]
[and] ceremonies [...]

Article 12

1.

Indigenous peoples have the right to manifest, practise, develop and teach their spiritual
and religious traditions, customs and ceremonies [and] the right to maintain, protect, and
have access in privacy to their religious and cultural sites [...]

Article 13

1.

Indigenous peoples have the right to revitalise, use, develop and transmit to future
generations their histories, languages, oral traditions, philosophies, writing systems and
literatures, and to designate and retain their own names for communities, places and
persons.

States shall take effective measures to ensure that this right is protected and also to
ensure that indigenous peoples can understand and be understood in political, legal and
administrative proceedings [...]

Article 18

Indigenous peoples have the right to participate in decision-making in matters which
would affect their rights, through representatives chosen by themselves in accordance
with their own procedures, as well as to maintain and develop their own indigenous
decision-making institutions.

Article 19

States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free, prior and
informed consent before adopting and implementing legislative or administrative
measures that can affect them.

Article 20

1.

Indigenous peoples have the right to maintain and develop their political, economic and
social systems or institutions, to be secure in the enjoyment of their own means of
subsistence and development, and to engage freely in all their traditional and other
economic activities.

994 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UNGAOR, 61st Sess, Supp No

49 (2007).
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Article 25
Indigenous peoples have the right to maintain and strengthen their distinctive spiritual
relationship with their traditionally owned or otherwise occupied and used lands,
territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.

Article 26
1. Indigenous peoples have the right to the lands, territories and resources which they have
traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories
and resources that they possess by reason of traditional ownership or other traditional
occupation or use [...]

3. States shall give legal recognition and protection to these lands, territories and
resources [...]

Article 29
1. Indigenous peoples have the right to the conservation and protection of the environment
and the productive capacity of their lands or territories and resources. States shall
establish and implement assistance programmes for indigenous peoples for such
conservation and protection, without discrimination.

Article 32
1. Indigenous peoples have the right to determine and develop priorities and strategies for
the development or use of their lands or territories and other resources.

Article 38
States in consultation and cooperation with indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends of this
Declaration.
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Appendix IV: Relevant Kunming-Montreal Global
Biodiversity Framework Targetss

TARGET 1

Ensure that all areas are under participatory, integrated and biodiversity inclusive spatial
planning and/or effective management processes addressing land- and sea-use change, to
bring the loss of areas of high biodiversity importance, including ecosystems of high ecological
integrity, close to zero by 2030, while respecting the rights of indigenous peoples and local
communities.

TARGET 3

Ensure and enable that by 2030 at least 30 per cent of terrestrial and inland water areas, and of
marine and coastal areas, especially areas of particular importance for biodiversity and
ecosystem functions and services, are effectively conserved and managed through ecologically
representative, well-connected and equitably governed systems of protected areas and other
effective area-based conservation measures, recognizing indigenous and traditional territories,
where applicable, and integrated into wider landscapes, seascapes and the ocean, while
ensuring that any sustainable use, where appropriate in such areas, is fully consistent with
conservation outcomes, recognizing and respecting the rights of indigenous peoples and local
communities, including over their traditional territories.

TARGET 5

Ensure that the use, harvesting and trade of wild species is sustainable, safe and legal,
preventing overexploitation, minimizing impacts on non-target species and ecosystems, and
reducing the risk of pathogen spillover, applying the ecosystem approach, while respecting and
protecting customary sustainable use by indigenous peoples and local communities.

TARGET 7

Reduce pollution risks and the negative impact of pollution from all sources by 2030, to levels
that are not harmful to biodiversity and ecosystem functions and services, considering
cumulative effects, including: (a) by reducing excess nutrients lost to the environment by at least
half, including through more efficient nutrient cycling and use; (b) by reducing the overall risk
from pesticides and highly hazardous chemicals by at least half, including through integrated
pest management, based on science, taking into account food security and livelihoods; and (c)
by preventing, reducing, and working towards eliminating plastic pollution.

99 Conference of the Parties to the Convention on Biological Diversity. Kunming-Montreal Global
biodiversity framework . December 15, 2022.
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TARGET 9

Ensure that the management and use of wild species are sustainable, thereby providing social,
economic and environmental benefits for people, especially those in vulnerable situations and
those most dependent on biodiversity, including through sustainable biodiversity-based
activities, products and services that enhance biodiversity, and protecting and encouraging
customary sustainable use by indigenous peoples and local communities.

TARGET 21

Ensure that the best available data, information and knowledge are accessible to decision
makers, practitioners and the public to guide effective and equitable governance, integrated and
participatory management of biodiversity, and to strengthen communication, awareness-
raising, education, monitoring, research and knowledge management and, also in this context,
traditional knowledge, innovations, practices and technologies of indigenous peoples and local
communities should only be accessed with their free, prior and informed consent,[2] in
accordance with national laws.

TARGET 22

Ensure the full, equitable, inclusive, effective and gender-responsive representation and
participation in decision-making, and access to justice and information related to biodiversity by
indigenous peoples and local communities, respecting their cultures and their rights

over lands, territories, resources, and traditional knowledge, as well as by women and girls,
children and youth, and persons with disabilities and ensure the full protection of environmental
human rights defenders.
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